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1. In the exercise of its functions under Part XA of the Criminal Procedure (Scotland) Act
1995 ('the 1995 Act'), as inserted by section 25 of the Crime and Punishment (Scotland)
Act 1997, the Scottish Criminal Cases Review Commission ('the Commission') has
considered the application of William Lewis Gage ('the applicant') for review of his
conviction and sentence.
2. Having considered all the material issues, the Commission has decided to refer the
applicant's case to the High Court in terms of section 194B of the 1995 Act.

3. The documents accompanying this statement of reasons are listed in the schedule of
appendices annexed hereto.
Details of Conviction
Name of convicted person:

William Lewis Gage

Offence:

Murder

Court:

High Court of Justiciary, Glasgow

Date of conviction:

9 February 2004

Sentence:

Life imprisonment with a punishment part of 20 years.

Background
4.
At Glasgow High Court on 9 February 2004 the applicant was convicted of murder
in respect of the shooting of Justin McAlroy outside his home at Acacia Way, Westbum,
Cambuslang, Glasgow on the night of 7 March 2002. The applicant was sentenced to life
imprisonment with a 20 year punishment part.
5.
Following conviction, the applicant appealed against both conviction and sentence
on 9 June 2004. The appeal proceeded to a full hearing on 21 October 2005 and the court
issued a decision refusing the appeal on 14 March 2006, after an unsuccessful attempt by the
applicant's representatives to lodge additional grounds of appeal at that advanced stage (see
further under the Interests of Justice section, below).
6.
The applicant submitted an application for review of conviction and sentence to the
Commission on 22 March 2006. hi December 2007 the Commission decided not to refer the
applicant's case to the High Court. A statement of reasons (hereinafter 'the December
statement of reasons') explaining this decision was sent to the applicant and his
representatives on 21 December 2007. The December statement of reasons contained, inter
alia, details regarding the background, Crown case, defence case and appeal process relative
to the conviction of the applicant. Those details are not repeated here. Instead, a copy of the
December statement of reasons is included as document number 1 in the appendix annexed
hereto. However, for ease of reference, there follows a summary of the approach taken to
the evidence by the High Court at appeal.
Summary of the evidence against the applicant
7.
In its opinion on the appeal the High Court adopted the advocate depute's division of
the evidence into two chapters. The first chapter consisted of certain parts of the evidence
which were said to be undisputed, along with evidence relating to the car found abandoned
in Easterhouse shortly after the murder, telephone evidence and details of the applicant's
police interview. The second chapter of evidence related to witnesses from around the locus
of the shooting in Cambuslang, who gave various descriptions of the gunman, his clothing
and his getaway vehicle.
8.
hi relation to the first chapter of evidence, the appeal court accepted the submission
by the Crown that there were certain undisputed facts which were apparent from the
available evidence (see paragraphs 25 to 31 of the appeal opinion), as follows:

(i)

The deceased was a man with contacts and enemies in the criminal world.

(ii)

At about 10.00 pm on 7 March 2002, he was shot and fatally injured in the street
close to his home at 29 Acacia Way, Cambuslang. He died in the early hours of 8
March 2002.

(iii)

The killer discharged six shots from a handgun. Five struck the deceased in the
arm, leg, chest, and head.

(iv)

The killer's facial features were partially obscured by a scarf, hood or some other
garment. He was otherwise wearing dark clothing, which included a jacket.

(v)

The killer left Acacia Way on foot, and ran along a pathway to Newton Station
Road where he entered the passenger seat of a waiting white getaway car in
which there was already a driver. The car drove off in the direction of the
M73/M74 motorway, which could lead to Easterhouse.

(vi)

At 10.49 pm a white Saab motor vehicle was reported to the police as having
been abandoned and set alight on the embankment at Balcurvie Road,
Easterhouse. The car had been noticed (as abandoned and apparently set on fire)
at least ten minutes before the telephone call to the police.

(vii)

Various items abandoned in the motor vehicle included gloves (Crown label
production numbers 9 and 10) found in the front passenger footwell; a black
nylon cagoule or jacket with a hood (label 3), found on the rear seat behind the
driver's seat; a pair of dark waterproof trousers (label 4) found on the same seat;
a dark grey woollen scarf or snood (label 5) found on the rear seat behind the
driver's seat; a Yazoo brand drinks bottle (label 8) in the rear footwell; a radio
scanner (label 37) found on the rear seat: the scanner was switched on, operating,
and tuned to the police wavelength, thus enabling police communications to be
listened to.

(viii) At 10.32 pm on 7 March 2002, a telephone call was made from mobile telephone
number 07958173538. At the time of the call, the caller was in the vicinity of the
cell-site on Easterhouse Road, close to junctions 8 and 9 on the M8 motorway.
(ix)

Between December 2001 and 7 March 2002, there were no other reports made to
the police about incidents concerning the discharge of a firearm which had any
association with a white car.

9.
In addition, the Crown relied upon DNA evidence, firearms discharge residue
('FDR') evidence, telephone evidence and the applicant's police interview. The following is
a summary of those pieces of evidence, as referred to in the appeal court's opinion.
10.
Crown production number 25 at the trial, the forensic science report regarding the
DNA, disclosed that the DNA profile from the swab taken from the neck of the Yazoo
drinks bottle matched the applicant's DNA profile to a probability in the order of one in a
billion males. The DNA profiles from tapings taken from the gloves and the snood also
matched the applicant's DNA profile to a probability in the order of one in a billion males,
but included additional traces of DNA from at least two unknown individuals. A taping
from the hood and inner cuffs of the jacket revealed a DNA profile consistent with a mixture
of the DNA of the applicant and the DNA of a female forensic scientist involved in the

testing procedure. When the profile of the scientist was subtracted, the remaining DNA
profile matched the applicant's DNA profile, to a probability in the order of one in a billion
males.
11.
Crown production number 27, the report on FDR, recorded that FDR was recovered
from the jacket on which the applicant's DNA had been identified, and the snood on which
the applicant's DNA (and traces of the DNA of two other individuals) had been identified.
Those findings indicated that '(i) these items of clothing [had] had a close association with a
gun when discharged, and/or (ii) these items of clothing had been in contact with a source of
percussion primer firearm discharge residue, e.g. a gun that had been discharged or a spent
cartridge case'. The FDR found on the clothing was the same type (although a common
type) as that found at the locus.
12.
One of the undisputed facts listed above was that a telephone call from the mobile
telephone number 07958173538 was made at 10.32 pm when the caller was in the vicinity
of the cell-site on Easterhouse Road, close to junctions 8 and 9 on the M8 motorway. It was
agreed by joint minute that the mobile telephone number was registered to a lady called Ann
Finnegan, a near neighbour of the applicant's mother in Easterhouse, who had never in fact
owned or used such a telephone. When the telephone was examined, it was found that 26
out of the 40 numbers called over the period between 1 February and 8 March 2002 matched
numbers noted in filofaxes seized by the police on a search of the house in Byres Road
where the applicant lived; and that 3 more belonged to individuals well-known to the
applicant. There was also evidence that both before and after the call at 10.32, calls were
being made to numbers which were in the applicant's diary and indeed that a call was made
an hour afterwards to Margaret Welsh, his partner. There was, however, no direct evidence
that the applicant was the normal user of the mobile telephone in question, nor was there
any direct evidence to show whether he, or someone else, had possession of the telephone at
the material tune.
13.
Reference was made in the appeal court's opinion to the trial judge's summary of the
police interview of the applicant. This included the applicant's positive assertion that he did
not know why he had been detained, that he had nothing to do with the death of Justin
McAlroy, and that he had not been there when Mr McAlroy was killed. As regards his
whereabouts at the material time, he would only say that if it ever came to a trial he would
tell the jury where he was and who he was with. In addition, the applicant positively
affirmed inter alia that he had no address in Byres Road; that he owned no mobile
telephone; that he bought and sold low-value second-hand cars; that the Saab found at
Easterhouse had nothing to do with him; that the gloves, snood, jacket, trousers and drinks
bottle found in that vehicle were not his and had never been worn or handled by him; and
that he had not fired any gun, or been present when a gun was fired by anyone else, since
being in the Territorial Army some 13 years earlier. Against that background, the applicant
expressed incredulity when advised that his DNA had been found on four of the items
concerned, and FDR on two of them.
14.
The appeal court accepted the approach of the advocate depute to the foregoing
evidence, i.e. that it was open to the jury to find from that evidence six logically connected
inferences (see paragraph 60 of the appeal opinion) regarding the guilt of the applicant:
(i) The jury were entitled to infer from the circumstances of the car having been
abandoned and an attempt having been made to set it on fire, coupled with the
scanner operating on the police wavelength, that the Saab had recently been used in
connection with criminal activity.

(ii) The jury were entitled to infer from the facts of abandonment and attempts to burn
the car that the intention had been to destroy any evidence which might implicate
someone in that criminal activity. As the gloves, jacket, snood and trousers had been
left in the car, and were the only items of clothing left in the vehicle (although the
Commission notes that, amongst other things, a machete, a pair of sunglasses and a
hard hat were also found in the car), the jury were entitled to conclude that the
intention was to destroy those items, and therefore that those items had been
associated with the criminal activity.
(iii) The jury were entitled to conclude from the presence of FDR on items of clothing
within the vehicle that the criminal activity with which the vehicle had been
connected involved the discharge of a firearm.
(iv) Since the evidence demonstrated that (a) the gunman had made a getaway as a
passenger in a white car which drove in a direction which could lead to Easterhouse;
(b) FDR was found on clothing in the car; and (c) there were no reports of any other
shooting incidents at the relevant time, the jury were entitled to conclude that the
criminal activity with which the vehicle had been connected was the shooting in
Acacia Way.
(v) Having so concluded, the jury were entitled to infer from the presence of the
applicant's DNA on the gloves, jacket and snood, that it was the applicant who had
been the gunman in Acacia Way. A jury would be entitled to give weight to the fact
that DNA matching the applicant's DNA had been found on the Yazoo bottle and on
items of clothing in the car, and also to the location of the clothing e.g. the gloves
had been found in the front passenger footwell (and the gunman had been seen
getting into the front passenger seat). The DNA evidence linked the applicant not
only to the clothing, but to the car itself.
(vi)The jury were also entitled to conclude that the telephone call made at 10.32 pm had
been made by the applicant, and accordingly that at 10.32 pm the applicant was in
the vicinity of Easterhouse; also that it was at about that time that the Saab was
abandoned. That sixth inference further fortified the fifth inference, noted above.
15.
The appeal court concluded that, on the foregoing analysis, the first chapter of
evidence amounted to a case against the applicant sufficient to allow a reasonable jury,
properly directed, to convict him of the murder.
16.
In relation to the second chapter of evidence, regarding eye witnesses from
Cambuslang, this included the deceased's widow, Tracy McAlroy, and a number of her
neighbours, as well as witnesses from Newton Station Road (see paragraphs 32 to 41 of the
appeal court's opinion). Although in a number of respects the evidence of those witnesses
was not consistent with the Crown's case, the appeal court was satisfied that the second
chapter could give a reasonable jury further strands of evidence to strengthen the
circumstantial case identified from the first chapter of evidence (paragraph 76 of the
opinion). The court was also of the view that the alibi evidence of one witness, Ann Ross,
was not so overwhelming in comparison to the evidence relied upon by the Crown that no
reasonable jury could convict (paragraph 77 of the opinion). The court therefore rejected
the argument put forward on the applicant's behalf at appeal under section 106(3)(b) of the
1995 Act.

Summary of the application to the Commission
17.
As indicated, after the refusal of his appeal the applicant applied to the Commission
to review his conviction and sentence. The Commission categorised the matters raised by
the applicant and his representatives into eleven broad grounds, as follows:
(1) Unreasonable verdict/sufficiency;
(2) Identification of the 'shooter';
(3) Identification of productions;
(4) Expert opinion on identification evidence;
(5) Alleged police misconduct;
(6) Disclosure;
(7) Defective representation;
(8) Fresh evidence regarding alibi;
(9) Unreasonable delay;
(10) Conduct of appeal court; and
(11) Excessive sentence.
18.
Each of the foregoing grounds was considered and rejected by the Commission, as
set out in the December statement of reasons.
19.
The applicant and his representatives exercised the facility open to them to make
further submissions in response to the December statement of reasons and, after an
extension of time in which to do so, further submissions in support of the applicant's case
were lodged at the Commission on 26 June 2008. These further submissions, together with
the Commission's responses, are set out in full below.
20.
The further submissions received from the applicant's representatives related only to
grounds: (1) Unreasonable verdict/sufficiency; (2) Identification of the 'shooter'; (3)
Identification of productions; (4) Expert opinion on identification evidence; (7) Defective
representation; and (8) Fresh evidence regarding alibi.
21.
No further submissions were received in connection with grounds (5), (6), (9), (10)
or (11) and as a consequence further consideration of these matters does not form part of
this statement of reasons referring the case.
22.
Following its consideration of the additional submissions the Commission remains
of the view that the matters raised in the applicant's case regarding grounds (1), (4), (7) and
(8) do not support the case being referred to the High Court.
23.
However, having considered the further arguments made in respect of ground (2)
Identification of the 'shooter' and ground (3) Identification of productions; having
reconsidered the original submissions made to the Commission on these matters and having

made further investigations, the Commission believes that there may have been a
miscarriage of justice in the applicant's case which justifies his case being referred to the
High Court for determination (see the Reasons for Referral section, below).
24.
The approach taken below is (1) to set out in full the further submissions the
Commission received in response to the December statement of reasons; (2) to summarise
the enquiries conducted by the Commission after receipt of the further submissions; (3) to
set out the Commission's consideration of the further matters which the Commission has
rejected; (4) to explain the Commission's reasons for believing that a miscarriage of justice
may have occurred in the applicant's case; and (5) to address whether it is in the interests of
justice to refer the case.
The further submissions
25.
The further submissions made on the applicant's behalf, by way of a letter from his
solicitors dated 26 June 2008 and an email communication on 26 June 2008 from Mr Alex
Neil MSP, and the Commission's views on these, follow.
Solicitors 'Submissions
26.

The solicitors' letter of 26 June 2008 was in the following terms:
'Consideration of Ground 1 - Unreasonable

Verdict/Sufficiency

The Commission in dealing with this Ground 1 has split said ground into 2 distinct
topics, that of unreasonable verdict, and sufficiency of evidence. Although these 2
issues are closely related, there is a degree of overlap, we shall deal with each of
these, beginning with the question of sufficiency.
Sufficiency of Evidence
The material facts to be proved by the Crown in this matter are that, (a) Justin
McAlroy was murdered, and (b) that the applicant was the murderer.
There is of course no dispute that this was an act of murder, which left the Crown
the more difficult prospect of establishing that the applicant was the murderer. The
evidence in this case is purely circumstantial, in that no one saw the gunman pull the
trigger, leaving it for the Crown to pull together the various strands of
circumstantial evidence to discharge the burden of proof.
The Commission discusses at Paragraph 91 the test which is to be applied in cases
of purely circumstantial evidence. This is that (a) each piece of circumstantial
evidence need not be incriminating in itself, and what matters is the concurrence of
testimony; and (b) that it is for the jury to decide upon the correct interpretation of
the circumstantial evidence. This approach is indeed in line with the previous
authorities and not disputed. Issue is taken however with whether or not the evidence
in the case at hand satisfies this test.
It is, in our submission, contentious to say that a 'concurrence of testimony' has
been shown here. Much of the evidence is countered by contradictory testimony, as
highlighted below. Furthermore, in most, if not every instance of there being
multiple witnesses speaking to a particular fact, the majority of said witnesses in

each instance give evidence which cannot be said to provide evidence of the
applicant having been the gunman. The vital strands of evidence are considered
below.
Before consideration is given to the evidence we would wish to point out that we
understand the Commission's approach to the assessment of sufficiency, however,
we do not agree with it.
The Commission's remit as we understand it is to 'review and investigate cases
where it is alleged that a miscarriage of justice may have occurred in relation to
conviction, sentence or both'. Surely as an investigatory body the Commission is
entitled to come to its own conclusion as to the quality of the evidence at hand, as
opposed to merely taking it at its highest value?
The Description of the Individual Seen Fleeing the Locus
There exists some material differentiation in the various descriptions of the physical
appearance and clothing of the person seen fleeing the locus. Perhaps most
pertinently, the only witness who claims to have had a clear view of this male 'sface,
Stephen Madden, explicitly stated that the applicant (at that point sat in the dock)
did not resemble the male he saw fleeing from Acacia Way and entering a white
motor vehicle on the night of 7th March 2002.
Madden described the male he saw that night as having a 'bawface' and short hair,
totally in contradiction with the appearance of the applicant. He further described
this male as being between 5' 8 " and 5' 11" in height. Again, this could not feasibly
be viewed as describing the applicant who stands at around 6'2" tall. Madden's
description of the clothing worn by the alleged killer also differs significantly from
that which the Crown proffer as having been worn. Madden described the jacket
worn by the individual on Newton Station Rd as being a 'bubble' type jacket,
meaning that it was padded, and as having a zip up the front. He further describes
this jacket as being waist-length and dark navy or black in colour. This does not
correlate with the jacket found in the white Saab, which the Crown submit was worn
during the commission of this crime.
Stephen Madden's passenger on the night of 7th March, Agnes Edgar, also describes
seeing this person fleeing from Acacia Way and entering a white car. In our
submission her testimony could not be viewed as supportive of the Crown case. The
jacket worn by the individual is described by Ms Edgar as being a 'puffy jacket', this
being another common term for a padded jacket which is of a puffed up appearance.
She further describes it as being waist-length and dark in colour. This certainly
concurs with the testimony of Stephen Madden, but is again at odds with the
evidence put forward by the Crown. She further described the individual she saw as
being around 6feet tall. Although Ms Edgar describes this individual as being closer
to matching the height of the applicant, this is in our submission, still a materially
different description to that which the Crown have put forward via the clothing
found in the Saab.
There was also evidence as to the killer's appearance given by the victim's widow,
Tracy McAlroy. Mrs McAlroy described the fleeing gunman as wearing a padded
jacket, which was 'Eskimo' in style. This description certainly corroborates the

accounts given by Madden and Edgar as to the appearance of the jacket, but is
markedly different from the jacket recovered from the abandoned Saab at Balcurvie
Rd. (Mrs McAlroy would of course go on to identify the clothing recovered from the
Saab as being that which she saw the apparent killer wearing on the night in
question, and this evidence is considered in greater depth at Ground 2 below).
Neighbours in Acacia Way also gave descriptions of the fleeing gunman. Julie
Waugh was one such neighbour who described the jacket worn by the perpetrator as
having front pockets and being distinctively padded around the shoulders and raised
collar. Her description of the jacket was put into sketch form by a police artist and
these sketches were lodged as Crown Production No. 66. These sketches show a
jacket, as Lord Emslie put it, "wholly different in design, bulk and colour from
Crown Label No. 3 ". Another neighbour, Phyllis Craig said that in some respects
Crown Label No. 3, again as put by Lord Emslie, "did not resemble the jacket which
she saw on the night in question ".
Thus it is apparent that there is only concurrence of testimony in relation to the
killer having worn a padded or puffed jacket, however, the Crown of course assert
that the jacket worn by the gunman was that which was found in the Saab. The said
jacket can plainly not be described as being padded or puffed in appearance. To say
that the jacket was long and dark is an extreme generalisation which should not be
relied upon on in such a crucial issue.
The Description of the White Car at Newton Station Rd
Three witnesses from Newton Station Road described the car they saw pulling away
from Newton Station Rd at or around 2200 hours on the 7th March 2002. These
witnesses are the above mentioned Madden and Edgar, as well as Charles Bowman,
a night security man working on the building site adjacent to Newton Station Rd.
Stephen Madden described the car he saw parked on Newton Station Rd (which the
individual coming from Acacia Way then entered) as being white in colour, and what
he thought to be a Maestro or a Metro. He also specifically remembered the license
plate of the vehicle as starting 'J86' or 'J68', stating so in his evidence, although
saying that he was not 100% sure on this. One does not have to be an expert on cars
to know that a Maestro or a Metro are fairly compact cars, differing greatly in
appearance from a Saab. He would later recall that the passenger side headlight
was not working. Furthermore he recalled that he had seen the same car earlier that
evening on Hamilton Rd. This is in line with the recollection of Agnes Edgar as
highlighted below.
Agnes Edgar also described the car she allegedly saw on the night of the 7th March.
From her recollection of seeing the vehicle on Newton Station Rd, Ms Edgar could
only say that the car was white, and had a bonnet and a boot. In a subsequent
statement though she asserts that the vehicle she saw on Newton Station Rd may well
have been one she claims to have seen earlier that evening following closely behind
Justin McAlroy 'sjeep on Hamilton Rd. The said white vehicle is further described as
being of a hatchback style and as having one of the headlights out. Ms Edgar's
description of the vehicle is somewhat muddied further by the fact that it seems to be
based primarily upon the vehicle she claims to have seen on Hamilton Rd, following
Justin McAlroy 'sjeep.

However, Crown productions clearly show that this was impossible. Production 320
contains CCTV images, which show Justin McAlroy's jeep passing St Charles
Primary School at 10.08 pm, approximately two minutes before the shooting.
Furthermore, Productions 308-314 show Mr McAlroy's jeep at Dalziel Park
Country Club in Cleland at 9.40 pm, and in Main Street, Bellshill, at 9.49 pm. The
Crown however led witness evidence, which it knew was incapable of being fact.
It has to be noted that the witness Agnes Edgar had to be led through her second
statement 165A, at the trial by the Advocate Depute Alan MacKay, in which he chose
the passages from her second statement, where she refers to the sighting of a white
car following Justin's jeep as they left the BP garage at 21.45 hours. This however,
is a complete contradiction from the evidence of which the crown has in their
possession, in relation to the movements of Justin McAlroy as he left his fathers
Dalziel Country Park Golf Club.
The evidence gathered by Detective Inspector Linda Boreland as to the movements
of Justin McAlroy, not only contradicts what Edgar saw, and Madden supported, it
actually shows the Crown were leading a witness, Agnes Edgar via her statement
165A, at trial to simply to suit the Crown's argument, although it knew there existed
an alternative explanation. D.I. Boreland gathered CCTV still footage in relation to
Justin McAlroy timeline and movement that night.
In production 309 Justin McAlroy is seen leaving the Country Park Club just after
21.30 hours. In production 314 Justin McAlroy's jeep can be seen going through
Bellshill. In Production 320 Justin can be seen minutes from his house on the CCTV
still taken from the St Charles Primary School camera, which we were informed in
May of this year, 2008, is still in the hands of the Procurator Fiscal's Office.
The times and whereabouts in production 309 are confirmed in Craig McAteer 's
statement, who was being dropped off by Justin at his home in Carfin, in which he
says Justin dropped him off at 9.35/9.40 pm and that it would take Justin 20 minutes
to get home via New Stevenson, Bellshill, New Edinburgh Road and then the
Blantyre Farm Road.
Production 314 confirms Mr McAteer's assumption of the route Justin McAlroy took
that night. With the final production 320 showing McAlroy yards from his house
going passed St Charles Primary School on Westburn Road. This, unlike number 5
of the 9 undisputed facts which the [CJrown put forward, and which the S.C.C.R.C
have failed to question we would submit are undisputed facts. This would then show
that Agnes Edgar is mistaken or lying, yet despite this her evidence was lead by the
Crown, in relation to the sighting of Justin McAlroy's jeep a she left the BP garage
at 21.45 hours.
Edgar's 'sighting' of the jeep was significant because it provided corroboration of
Madden's police statement 164A. Neither she nor Madden mentioned the 'sighting'
in their first statements. However, Madden in his second statement 164A of 27/3/02,
said the white car he saw in Newton Station Road had rust on the passenger door.
Because of the position of the parked car, this would have been impossible to see,
unless the vehicle had been seen previously by the witness. It is then that Madden
claims to have seen the white car earlier, distinguished also by its broken headlight.
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Edgar in her second statement 165A of 16/4/02 provides the corroboration, claiming
that the white car - with a headlight broken - had been following McAlroy 'sjeep.
Madden's evidence was vital for both the Crown and defence. The Crown says
Madden's sighting of a white car in Newton Station Road is consistent with other
eyewitness evidence and therefore offers corroboration. The defence, according to
Paragraph 423 of the Commission's interim report, relied on Madden's description
of the running man's face to distance Mr Gage from the scene of the crime. The
episode in which Edgar saw the jeep at 9.45pm was led as evidence by the Crown as
corroboration of the testimony of its vital witness Madden.
However, the Crown knew that evidence was fundamentally flawed. On the one
hand, the evidence was wrongly put before the jury, and on the other hand, the fact
that it was not challenged, by the Defence, would submit a critical example of
inadequate representation that was to prove fatal to the applicant[ ']s defence.
The evidence of Madden and Edgar is also contradicted by the police statement of
Samuel Douglas. Mr Douglas is a Saab mechanic who examined the car F36 WCS
on 13/5/02. He found that there were no faults whatsoever with the vehicle's lighting
system. This means that Saab F36 WCS cannot possibly be the getaway car
witnessed by Madden in Newton Station Road, nor the car allegedly earlier
witnessed by Madden and Edgar in Hamilton Road.
Charles Bowman is the third witness who describes the car which was seen pulling
away from Newton Station Rd. In his initial statement, Bowman mentions nothing of
seeing said car. In his second statement however, Bowman describes seeing a white
car which he believed to be a Volvo with a white spoiler on the back pulling away at
speed. On Sunday 10 March 2002, Mr Bowman was taken by police to a garage to
look at Volvo vehicles to ascertain which model of car he had seen. As they
approached the garage, Bowman spotted a red coloured car with a spoiler on the
rear and thought this to be the same model of car which he had seen on the night of
the 7th. This vehicle was a Volvo 440. It is only after being shown the alleged
getaway vehicle (and only that vehicle) by the police that Mr Bowman concedes that
it appears to be similar to that which he had seen on the night of the / . (This matter
is discussed further at Ground 3 below).
Thus we have three varying and contradictory descriptions of this 'getaway vehicle',
with none of the witnesses' descriptions actually matching the physical appearance
of the abandoned Saab. All that can 'reliably' be taken from these witnesses'
evidence is that the vehicle was white, and this is of course a generalisation in the
extreme. Thus we would submit that a jury cannot reasonably infer that the Saab
which was abandoned in Balcurvie Rd was the car used by the individual seen
running from Acacia Way.
If one cannot infer that the Saab was said getaway vehicle, then the chain of
evidence leading to the applicant is broken. Taking the DNA and FDR evidence at
its highest, a jury might be able to reasonably infer that the applicant had worn the
clothing found in the vehicle. However if the Crown cannot place this vehicle at the
locus, then there is nothing to place the applicant there. Thus one of the material
facts is not proven, and a conviction cannot result.
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Unreasonable Verdict — s!06(3)(b) of the Criminal Procedure (Scotland) Act 1995
The trial judge Lord Emslie commented upon the evidence in his report in the note of
appeal, and his general commentary on the evidence succinctly sets out several of
the points we would wish the Commission to take into consideration. Lord Emslie
begins this section by stating that it was clear that if the jury accepted the evidence
of Ann Ross, or had some doubt as to where the truth lay in respect of this, that the
applicant should be acquitted. His Lordship went on to say that there was no
evidence to contradict Ms Ross' evidence, other than the fact that there was a phone
call made at 10.32 pm in the Easterhouse area. His Lordship also states that there
was no direct evidence to state that the applicant was the normal user of the phone
from which the call was made, nor that he was in possession of the phone at the
material time.
Lord Emslie then went on to say that even if the alibi evidence was rejected, no
direct link between the applicant and the murder could be established unless the jury
accepted Mrs McAlroy's "uncorroborated claim to identify the killer by his eyes,
and at the same time rejected Stephen Madden's description of the killer's face
which did not match the appellant at all".
In the next section of his commentary, Lord Emslie discusses the issue of the
identification of the clothing discovered in the Saab as having been worn by the
killer.
His Lordship states that to link the applicant to the murder through the finding of the
DNA and FDR on said clothing, the jury "would have to accept Tracy McAlroy 's
uncorroborated (and significantly contradicted) identification of the items in
question as those worn by her husband's killer". His Lordship also states that the
jury would also have had to have rejected all the accounts, including Tracy
McAlroy's own, that the jacket was padded in nature. He further states that if the
jacket found in the Saab was not found to be that worn by the killer, then the DNA
and FDR evidence becomes irrelevant, and that it would then be difficult or
impossible to establish a link between the applicant and the murder.
The final comment His Lordship makes on the evidence is to say that to convict for
murder, the jury would have to believe that "an intelligent and calculating killer"
would abandon the getaway car in a wholly inappropriate location and to attempt to
destroy it in an inept manner. Additionally the jury would have to have held that the
Saab abandoned in this manner was indeed the getaway car, "notwithstanding the
contrary evidence of Charles Bowman and others ".
To summarise, it is clear that Lord Emslie was of the opinion that the jury would
have to reject a great deal of independent, direct evidence in order to convict, while
accepting as true a lesser amount of uncorroborated, contentious, or tenuous
evidence. It is our submission that this meets the criteria set out in s!06(3)(b) of the
Criminal Procedure (Scotland) Act 1995 in that no reasonable jury could have
convicted in light of the evidence available.
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Consideration of Ground 2 — Identification of the Shooter
In considering Ground 2, the Commission correctly looks to the case of Holland v
HMA 2005 SCCR 417. this being the leading case on dock identification. The
Commission has however sought to distinguish the circumstances in the applicant's
case from those exhibited in Holland. The Privy Council in Holland did not discount
the possibility that in extreme cases dock identification could be inadmissible. We
•would submit that the circumstances in the applicant's case could certainly be
classified as extreme, and set out our reasoning for this below.
Tracy McAlroy insisted from the very outset that she could not identify the man
responsible for her husband's death. In her first police statement she explicitly
states, "I cannot identify the man who ran off". In her subsequent statements she
offers nothing to counter this position, only going as far as to say that the man she
saw looked in her direction and was wearing a scarf over his mouth and nose.
Mrs McAlroy's Crown precognition statement reiterates her position that she,
"cannot identify the man himself", and this is furthered by her averment in her
defence precognition where she stated, "I do not think I would be able to identify the
man I saw on the night of 7th March 2002... "
Looking to the abandoned identification parade, we submit that it is extremely
prejudicial that the failure of the police to properly conduct a parade has, for all
intents and purposes, counted against the applicant. The applicant and his solicitor
were both of the opinion that the persons gathered to appear as stand-in's during the
parade were unsuitable for this purpose, 5 of them being 18 years old and one being
20, Furthermore, one of the men had a slight beard.
We would submit that this was a wholly unsuitable manner in which to conduct the
parade, irrespective of whether or not the men were to be masked, and this is
supported by the guidelines which were in place at the time. A man of 31 years of
age will carry himself in a totally different manner to an eminently more youthful
young man aged 18, with the mannerisms and body language between such age
groups differing greatly.
Mrs McAlroy claims to have seen the perpetrator running from the locus, getting
only a glimpse of his masked face. Thus the issue of body language and movement
could be seen as crucial to Mrs McAlroy's ability to identify the man she saw on the
night of 7th March 2002.
The police position on the night of the attempted parade was that it would be
difficult to find alternative stand-ins at such a late juncture, and that the parade
would have to run with those already present, as they had been waiting for an hour
and a half. To run this poorly conceived parade merely to avoid inconveniencing
members of the public, who were no doubt paid for their time, was in our
submission, not an acceptable position, given the gravity of the charges faced by the
applicant.
The applicant and his solicitor raised legitimate concerns over the conduct of the
parade, and justifiably did not take part. However there was nothing to preclude the
police from reconvening the parade at a later date with stand-ins who were more
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suited to the task. The failure by the police to do so should not prejudice the
applicant in any way.
As well as this failure to identify the perpetrator through the use of an identification
parade, it is noted that the Commission states at paragraph 146 that it appears that
Mrs McAlroy was never asked to identify' her husband's killer by photograph or any
other means.
Thus it is evident that no identification was ever made prior to trial; that the
identification parade was flawed and abandoned; that it was never reconvened; and
that Mrs McAlroy was never even presented with an emulator sheet from which to
identify the perpetrator. These facts, allied to the statements made by Mrs McAlroy
from the very outset to the effect that she could not identify the murderer, in our
submission make this an 'extreme' case, as envisaged by the Privy Council in
Holland.
The Privy Council discussed the criticisms of dock identification to be at their "most
compelling" when such evidence is used where a witness has failed previously to
identify the accused at parade, and has indeed identified a stand-in as the
perpetrator. It surely can not come to pass that a failure on the part of the police to
provide Mrs McAlroy with an appropriate opportunity to identify the perpetrator
prior to trial, prejudices the applicant. Applying the Privy Council's views in
Holland, if Mrs McAlroy had viewed a legitimately conducted identification parade
and failed to pick out the applicant, then this could have given rise to the dock
identification becoming inadmissible. We will never know what the outcome of that
parade would have been, but it is surely not in the interests of justice that the failings
of the police preclude the applicant from attacking this evidence.
At paragraph 156, the Commission states that the Advocate Depute's questions as to
whether or not Mrs McAlroy had seen anyone resembling the killer since the event
were not leading and did not narrow the witness to a consideration of the persons
present in court. While on the face of things this may be true, any person of
reasonable intelligence would have been aware of what the advocate depute sought
to illicit [sic] from Mrs McAlroy, namely a positive identification of the man sat
before her in the dock. Mrs McAlroy was a grieving widow, desperate for justice for
her murdered husband. One might even have a degree of understanding with her
identifying the man put before her in the dock and surrounded by court security
guards, as her husband's killer. We submit that many ordinary people put in the
same position might do such a thing, However, for the reasons outlined above, her
identification of the applicant as the man she had seen momentarily on a dark night,
running under the glare of a street light, with his face masked, almost 2 years
previously, on the basis of his eyes alone, is a piece of evidence which must be seen
to be inadmissible.
Consideration of Ground 3 - Identification of Productions
In response to the Commission's views on the identification of the clothing found
within the Saab, and also of the Saab itself, we would like to reiterate our concerns
at the manner in which this identification was elicited.
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Identification of the Clothing by Tracy McAlroy
We submit that the manner in which the police had Tracy McAlroy identify the
relevant clothing was unfair. As the Commission are aware, Mrs McAlroy was asked
to identify the clothing found in the Saab after it had been placed on a mannequin
for her to view.
Mrs McAlroy subsequently identified the clothing as that which had been worn by
the killer on the night of 7th March. It is of course important to note that said
clothing was markedly different from that which was described by Mrs McAlroy in
her police statements.
The items of clothing placed on the mannequin were the exact items found within the
Saab, which had of course been set on fire, seemingly in an attempt to destroy
evidence.
We raise this because of the fact that the jacket found within the Saab had been
visibly damaged by the fire, with its right arm in particular showing signs that it had
been burnt.
It was widely known that the police believed that the gunman had fled in a car before
attempting to burn said car in an attempt to destroy it, and other evidence. One
would imagine that the victim's wife would certainly have been aware of this theory
prior to attending the so-called 'mannequin show' on 12 May 2002, over 2 months
after the murder.
Thus we have a grieving widow, confronted not just with items of clothing for
identification, but with items of clothing put onto a mannequin in an attempt to
resemble her husband's killer. This is a sight which quite understandably would
have shaken Mrs McAlroy, coming face to face with a life sized representation of the
murderer. Not only that but Mrs McAlroy would have been fully aware of the
attempted burning of the evidence in the Saab purported to be the getaway vehicle.
In her fragile emotional state, confronted with this terrifying sight, and with the
jacket in question showing signs of fire damage, is it any wonder that Mrs McAlroy
identified the items as those worn by the killer? We submit that it was grossly unfair
to rely upon this identification in the circumstances.
The Identification of the Saab by Charles Bowman
Again we would reiterate our concerns over the manner in which this evidence was
obtained. The Commission are aware of the manner in which this identification was
elicited from the witness Charles Bowman, namely that he was shown the Saab
found at Easterhouse and it alone, and asked if it could be the vehicle he saw on the
7th March 2002. We submit that there was no basis for this action being taken.
Charles Bowman's initial description of the white car he saw on the night in
question was that it appeared to him to be a Volvo. Acting upon this, the police then
escorted Mr Bowman to a Volvo dealership to view various models in an attempt to
ascertain the make of the vehicle he had seen. En route, Mr Bowman spotted a Volvo
440, complete with boot and rear spoiler, and stated his belief that this was the same
as the model of car he had seen on 7th March.
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Another witness, James Kearns, described seeing an old white car parked close to
the footpath leading from the estate some time after 9.00 pm. Mr Kearns purported
to be a man with some degree of interest in cars and he stated that he had a vague
recollection of the vehicle having a spoiler. Furthermore, Mr Kearns was a man who
had driven Saabs for some considerable period of time, and he stated that he would
have recognised a Saab had he seen one on that night.
Thus we have two independent witnesses who stated that they thought the car they
had seen had a rear spoiler. Also, neither witness identified the vehicle as a Saab,
with Bowman positively identifying a Volvo 440 as the vehicle, and Kearns stating
that he would have noticed if the car had been a Saab.
In our submission there was then no reason to show the Saab to Charles Bowman in
the manner in which they did. His positive identification of a different model of
vehicle, corroborated in part by the witness James Kearns, makes this practice
wholly unfair and designed purely to attain a positive identification of the vehicle by
the witness. By way of comparison, one might liken this situation to one where the
police do not get the result they crave at an identification parade, so proceed to
wheel out the accused on his own and say, "are you sure it was not this man? " The
witness was led by the police to make this identification, and this must be seen to be
highly prejudicial to the applicant.
Consideration of Ground 4 - Expert Opinion on Identification Evidence
We would reiterate the [sic] that fresh evidence is available in respect of visual
identification of faces and clothing and importantly would have assisted the jury in
deciding Tracy McAlroy's identification of the applicant and clothing. We would
submit that the Commission should consider such evidence as being crucial and of
such significance as to meet the test in Al Megrahi.
Consideration of Grounds 7 & 8 — Defective Representation & Fresh Evidence
Regarding Alibi
Ground 8 of course relates to the evidence supporting the applicant's alibi, namely
the documentation since uncovered which supports Ann Ross' assertion that she was
with the applicant on the night of February 15th 2002, an entry in her diary which
was disputed by the Advocate Depute. The Commission correctly states that the
evidence supporting Ms Ross' assertion was available at the time of the trial, but
was not put before the court. Given that Ms Ross' evidence was absolutely key to the
applicant's defence, the casting of doubt upon her evidence by the Crown, through
reference to a seemingly erroneous entry in her diary, should surely have been
countered by the verification of it's accuracy through the presentation of this
evidence. Had the element of doubt not been put in the minds of the jury as to the
accuracy or veracity of Ms Ross' diary, then her assertion that the applicant was
with her at the material time may very well have been accepted. Thus in our
submission the failure of the applicant's legal representatives to produce this 'fresh'
evidence at trial gives rise to a legitimate claim of defective representation. The
submission of this special defence was the most absolutely crucial piece of the
applicant's defence case, and as such should have been argued and safeguarded
from being undermined in the manner in which it was.
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The Commission state at paragraph 439 of their Statement of Reasons that because
Ms Ross had already stated in court that she and the applicant would not have been
in the cinema until after the telephone call of 8.57 pm, it was 'unlikely that the
evidence would have had a material bearing on, or a material part to play in, the
determination by the jury of a critical issue at the trial'. In the normal course of
events it is impossible far one to know how much weight the jury attach to each
strand of evidence. However in this instance it is made very clear that the jury
considered this evidence to be absolutely critical, as evidenced by their requests for
additional documentation to assist in coming to their decision. The jury requested to
see three different documents pertaining to Ms Ross' evidence, these being; first, the
phone records of incoming calls to Anne Ross on 7th March 2002; secondly, the jury
requested a copy of Ms Ross' diary entry for that same date; and thirdly, they asked
if they could see a transcript of Ann Ross' whole evidence. In our submission this
plainly evidences the materiality of this evidence in the minds of the jury. Although
the 'fresh' evidence relates to the diary entry of February 15th 2002, as opposed to
March 7th, the requests outlined above, particularly the jury's desire to see a
transcript of Ms Ross' entire evidence, show that they thought this strand of evidence
to be key to their decision making process.
Thus we would submit that this absolutely crucial element of the applicant's defence
was not presented properly at trial. Though a seemingly small issue as the diary
entry questioned was some time prior to the date of offence, there can be no doubt
that the dubiety over the overall veracity of Ms Ross' diary played a material part in
the jury's reasoning. The failure to produce the evidence in support of the alibi was
not we would submit an act of discretion or a tactical decision on the part of the
defence team, but was a failure to adequately prepare, and thus defective
representation.
Failure to Call Other Witnesses
In our first submission to the Commission, we submitted that the precognitions of
Cathcart andMcKinlay cast further doubt on the credibility of Charles Bowman as a
witness, though they were never called to give evidence before the jury.
We note the Commission's opinions with regard to Cathcart and McKinlay's
precognitions.
Paragraph 286 states: "The Commission noted also that despite Mr Cathcart's and
Mr McKinlay 's evidence regarding exactly how much an individual looking out of
the window in the general area of the site hut might have been able to see of Newton
Station Road, their accounts in this connection varied from one another, indicating
the subjective nature of an assessment of what might or might not be seen from the
site hut window. " The Commission states, "that Mr Bowman was the best placed
individual to provide an explanation as to what he could or could not see on Newton
Station Road on the night in question. In support of this conclusion the Commission
would also refer to productions 75, a book of aerial photographs of the locus and
Newton Station Road, which appears to depict the main site hut window as having a
clear view of part on Newton Station Road." This is a highly contentious and
questionable assumption by the [CJommission. In fact when you look at production
75, it is clear that a blue metal fence is running along right beside the west side of
Newton Station Road, (there is no footpath because of the situation of the blue
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fence), from where the red pathway is, to almost the tunnel at the end of Newton
Station Road at the railway bridge. However, while recollections of exact detail may
vary at a distance of time - as acknowledged in the Commission's Paragraph 314 - it
is clear that Cathcart and McKinlay both independently conclude that Bowman's
view would have been severely compromised.
Cathcart states: "I would be very, very surprised if anyone could see very much in
Newton Station Road from the window at the desk. Firstly, you would have to bend
over the desk and you could see only the top half of Newton Station Road towards
the roundabout and then only a very small part of it anyway. You would be able only
to see the east side of Newton Station Road." McKinlay states: "Anyone's view into
Newton Station Road would be seriously restricted and you could see only a small
part of Newton Station Road. "
These statements are entirely consistent with and corroborative of each other.
The Commission notes the statements of John and Linda Furley as corroboration of
Bowman's evidence. We comment on the salient points of those statements as related
in the Commission's Paragraphs 283 and 284. We submit that much of their
statements are not necessarily incompatible with those of Cathcart and McKinlay.
Both Cathcart and McKinlay state that only a small portion of Newton Station Road
would have been visible from Bowman's window. Cathcart identifies this as "the top
half of Newton Station Road towards the roundabout and then only a very small part
of it...only... the east side of Newton Station Road. "
The east side of Newton Station Road would conventionally carry traffic away from
the security hut and the bridge - the opposite direction to which the Furleys were
travelling. However, examination of the police's aerial photographs, productions 75
of the scene of crime, show that the building works caused Newton Station Road to
narrow. Given that the Furleys were also passing a parked car and following the
flight of two suspicious persons at the time they drove on Newton Station Road, it is
entirely conceivable that they passed briefly onto the east side of the carriageway at
this point.
That would, indeed, have allowed them to see a figure at the security hut window
and for that figure to have seen them. However, bearing in mind the state of the light
at that time of night, it would have been probable that the Furleys would only have
been able to have seen a silhouette at the window. If this is the case, it would not be
possible to accurately describe what that figure was doing. Furthermore, even if
what the Furleys saw was indeed Bowman looking out of his window, the fact that he
admitted in his statement 42C that he did not see anyone running from the site, may
be further evidence that his view was restricted.
Examination of the aerial photographs, production 75, lends credibility to Cathcart
and McKinlay's precognitions in that the site is bounded by a high steel fence which
would seem to obstruct the view from the security hut of the west side of the road the side of the road on which the getaway car presumably travelled. Where the road
indents, there is also a large three-dimensional Redrow Homes sign which would
obstruct the view of where the getaway car was allegedly parked.
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There is no doubt that Cathcart and McKinlay may have made persuasive witnesses,
whose evidence may have had a pivotal effect on the outcome of the trial. This much
is admitted by MrLovie himself in the Commission's Paragraph 423. Furthermore,
in Paragraph 423, Mr Lovie states that it was precisely that credibility that led the
defence to exclude them from the trial because of the damage they could inflict on
the credibility and reliability of Bowman and Madden. At this juncture, it would be
timely to return to the Commission's Paragraph 128, which states that "the link
between the Saab and the crime... is the crucial inference. "
With Cathcart and McKinlay's evidence available, it is clear that the defence had an
opportunity to cast reasonable doubt on the Crown's "crucial inference ". However,
Mr Keegan and Mr Lovie chose the opposite course of action and accepted the
Crown's "crucial inference" without challenge. They rejected Cathcart and
McKinlay's evidence in favour of two witnesses whose own consistency, reliability
and credibility was already in question. This strategy, we would submit is a failure
to provide Mr Gage with a proper defence.
Conclusion
In summary we would submit that the conviction of the applicant was indeed a
miscarriage of justice, and as such this case should be referred back to the Appeal
Court.
There are flaws and inconsistencies in almost every strand of evidence here, with
many of the witnesses in the case giving statements or testimony completely
contradicting elements of the Crown case. As Lord Emslie put it in his Report,
"What is clear, however, is that there were extensive difficulties to be overcome if
such a verdict was to be reached, and that another jury might well have declined to
hold that the Crown's case against the appellant had been proved beyond
reasonable doubt". We would go further than His Lordship and submit that any
reasonable jury should have declined to hold that the Crown had discharged the
burden of proof, and should thus have acquitted.
We would submit that a number of inquiries required to be carried out by the
SCCRC which have not been carried out as highlighted above.
We would submit that the Commission has failed to apply the test for establishing
miscarriages of justice laid down in statute and by the courts and failed to fully
address the opinion of Counsel Margaret Scott QC.
We would respectfully submit that the [CJommission has a duty is to send cases back
to the appeal court where there has been a possible miscarriage of justice. Before
finalizing their decision they should fulfil their remit and carry out the necessary
investigation by re-interview all of the crucial witnesses mentioned above, and in
particular Agnes Edgar in the sighting of Justin McAlroy 's car.
We submit that any one of the concerns we have raised herein should give rise to a
potential miscarriage of justice, but when all are apparent within a single case, then
viewed in conjunction they should be addressed by referral back to the Appeal
Court.'
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Mr Neil's Submissions
27,
The submissions made by Mr Alex Neil MSP, in his email communication of 26
June 2008, were in the following terms:
'Further to our previous correspondence and discussions I am writing to ask the
Scottish Criminal Cases Review Commission to agree to allow William Gage an
appeal hearing against his conviction for the murder of Justin John McAlroy,for the
following reasons:
1. The case against William Gage hinges to a great extent on the allegation that a
white Saab, in which there were clothes with William Gage's DNA, was the vehicle
used by the murderer when he left the crime scene. This vehicle was found later
"abandoned" on a grass embankment adjacent to Balcurvie Road, Easterhouse.
The scene of the crime was Mr McAlroy's house at Acacia Way, Westburn,
Cambuslang. The roads which the Saab would have had to travel between Acacia
Way, Cambuslang and Balcurvie Road, Easterhouse are covered by CCTV cameras.
A review of the relevant records from the CCTV cameras show that this white Saab
did not appear on camera at any time between the murder being committed and the
Saab being found. In other words not only is there no proof that this Saab was at the
scene of the crime or was connected to the crime the evidence available proves that
it could not have been the car used by the murderer. Therefore, although clothing
with William Gage's DNA was in the Saab, this does not link William Gage to the
scene of the crime.
The CCTV evidence alone should be sufficient to justify a referral for appeal. Indeed
the trial judge himself cast doubt on the wisdom of the murderer "abandoning" the
Saab when and where he did. As you quote in your own interim report the trial judge
stated "It was therefore far from ideal as a location in which to abandon a vehicle
and destroy it by fire. Why the killer should have sought to do this one hour after the
murder (but no more than about fifteen minutes drive from Cambuslang), leaving his
own clothes and other articles inside, was not explained." The reason why it was
"not explained" was because the CCTV evidence shows that this is not what
happened. The Saab in question was not the car in which the murderer escaped.
Given the CCTV evidence it is little wonder that the witnesses who claimed to see the
get away car from Newton Station Road did not, initially, describe the car which was
found "abandoned" in Easterhouse. Madden thought it was a Maestro or a Metro.
He also specifically remembered the licence plate as starting J68 or J86. Not only
do these two makes of car differ significantly in size and shape from a Saab but the
registration number of the "abandoned" car did not match the numbers given by
Madden. Agnes Edgar's descriptions are vague and contradictory and her
description of the get away car having had a faulty headlight does not Jit with the
Saab, which did not have a faulty headlight. With regard to Bowman's evidence, he
originally mentioned nothing about seeing the car. In his second statement he said
he believed the car was a Volvo, which he thought was a Volvo 440 when being
taken by the police to a garage to try to identify which make of Volvo it was he had
seen. It was only after being shown the alleged get away car, which was the only one
he was shown by the police at the garage, that he thought it appeared similar to the
get away car. None of these witnesses' accounts or descriptions can be regarded as
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in any way confirming the Saab as the get away vehicle, which is hardly surprising,
as the CCTV evidence shows, this car could not have been the get away car in any
case.
Furthermore the phone call allegedly made from within Easterhouse on William
Gage's mobile phone is also rendered irrelevant because there is no evidence that it
was he who made the call.
2. The CCTV evidence referred to above, which proves that the "abandoned" Saab
could not have been the get away car, was never shown in court; nor did the
police or the prosecution at any time offer to show it or inform the jury that the said
Saab did not appear on camera within the relevant timejrame.
The failure to mention the existence of this CCTV evidence or to show it to the jury is
in itself justification for a referral to appeal. Had the jury known of this evidence
then it is difficult to see how they would have convicted William Gage of the murder.
Although clothing with his DNA was found in the Saab if the Saab was not the get
away car then the clothing, etc found in it were irrelevant.
Furthermore the failure of William Gage's defence counsel to bring the existence of
this CCTV evidence to the attention of the court meant that William Gage received
defective representation. Given the trial judge's comments, which cast doubt on the
Saab being the get away vehicle, it is difficult to understand why the defence counsel
did not use the CCTV evidence available to prove the innocence of his client,
assuming he knew of its existence and what was contained in it. If he did not know
was that because he had failed to check on its existence or because he simply failed
to review it or because he had not been told of its existence or had been misled about
it by the prosecution. Whatever the answers are to these questions the consequence
was that William Gage did not receive a fair trial.
3. The evidence surrounding the identification of William Gage is also extremely
suspect and unreliable. Tracy McAlroy insisted from the outset that she could not
identify the man responsible for her husband's death. Given that the murderer was
masked and was running away from her in the dark by the time she got to the scene
of the crime it is perfectly understandable that she could not recognise the killer. It is
also clear that the so-called "identity parade" organised by the police was an
attempt at a stitch-up of monumental proportions. It is clear that this "parade" was
intended to ensure that Mrs McAlroy would pick out and only pick out William
Gage. Indeed the suspicious circumstances surrounding this "parade" merit an
investigation into the conduct of the officers involved as it was so clearly lacking in
any credibility whatsoever. I suspect it could also have breached William Gage's
human rights had it gone ahead.
In court Mrs McAlroy's "identification " of William Gage as the murderer because
she recognised his eyes whilst he was wearing a mask and while his back was turned
on her while running away in the dark bears no credibility whatsoever; albeit it may
have influenced the jury in reaching its decision. This evidence should never have
been allowed. When it was it should have been much more robustly challenged by
the defence counsel; another example of the deficient representation received by
William Gage.
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Furthermore, apart from Mrs McAlroy, all the other witnesses insisted that the
killer's jacket had been padded; an opinion originally held by Mrs McAlroy but
about which she inexplicably changed her mind later, possibly under the influence of
police duress. In addition only one witness, Stephen Madden, said he saw the
gunman pull off his mask and that he had short cropped hair. William Gage had
long hair down to below his shoulders and Madden did not identify him as the killer.
Gage is also tall at 6ft 2inches, although none of the witnesses indicated that the
killer was this tall, surely an observation that would have been made by any reliable
sighting of William Gage.
4. William Gage's alibi was that he was with Ann Ross, a girlfriend, at the time of
the murder. Clearly from the transcript of the trial it is clear that the jury
placed some degree of emphasis on this aspect of the evidence. The prosecution
raised erroneous concerns about this evidence and, as you correctly state in your
interim report, the evidence supporting Ms Ross's assertion was available at the
time of the trial but was not put before the jury; another example of defective
defence. However the doubts raised by the prosecution, although unjustified, almost
certainly influenced the jury in reaching a guilty verdict.
5. In respect of the firearms residue found on the clothes which were in the
"abandoned" Saab, John Lloyd, a highly respected Home Office forensic scientist,
indicated that had the clothing produced by the police been worn by the man pulling
the trigger, it would have had far more residue on it than the few particles that were
found. More residue traces were found in the victim's pocket than on William
Gage's cagoule. No traces were found in the rest of the Saab or at Gage's home;
thus making this aspect of the "evidence " totally unreliable and suspect.
6. With reference to paragraph 245 of your Interim Report with regard to the
transcript from the defence files of the interview conducted with Professor Valentine
for the purposes of the Frontline Scotland television programme, I am astounded
that you took an edited version of an interview, without checking with Professor
Valentine that the edited version was a true and sufficiently comprehensive
reflection of his views on the matter. I would have expected a much higher standard
of evidence taking than this by the Criminal Cases Review Commission.
Professor Valentine himself has stated that he is very concerned that the
Commission sought to rely on this transcript in determining their view of his
opinion. At no time prior to writing your Interim Report did you seek to speak to him
about the matter or instruct him to produce a report on the case. Neither,
incidentally, did William Gage's defence counsel; another example of defective
representation.
As Professor Valentine has stated "The transcript of a television interview is a very
different document from an expert witness report. It is produced for an entirely
different purpose. An expert report can describe the scientific research relevant to
the case, which can assist the court in reaching a decision. I did not attempt
to describe any of the underlying research in a brief interview. Nor was I instructed
by a lawyer on the relevant issues of law or grounds of appeal that should be
addressed."
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Furthermore your comments in paragraph 250 of your Interim Report that in the
Commission's view the matters raised by Professor Valentine in his television
interview "are in many respects obvious and, even if evidence along these lines is
admissible, its significance is questionable precisely because it would add little to
what is already within the common knowledge and experience of a jury. A number of
the issues raised were already the subject of cross examination by the applicant's
solicitor advocate at trial and were referred to in his speech. The trial judge also
highlighted a number of the difficulties with the eye witness evidence in his charge to
the jury, in which he gave detailed directions on the dangers of accepting such
evidence. Even with expert evidence, it would still have been for the jury to assess
the evidence and to take into account whatever adminicles it found acceptable. "
This is a truly absurd statement, given your failure to interview Professor Valentine.
If ever there was a "trial by television " this is it, being practised by the Commission
charged with securing justice for people who may have been wrongly convicted! We
know how influential expert witnesses can be in court and to say his evidence would
not have significantly altered the jury's opinion or redressed the balance of
probabilities as to its findings is fanciful and dangerous logic. Why the Professor
was not interviewed by the Commission prior to the Interim Report being prepared
defies comprehension.
With all due to respect to the Criminal Cases Review Commission I found your
Interim Report on this case to be wholly unsatisfactory. You did not re-interview any
of the witnesses in the original trial, despite the veracity and reliability of their
evidence being highly questionable. Neither did you review the CCTV evidence,
which is an incredible omission from a serious attempt at reviewing the safety of this
conviction. Nor did you appear to double check much of the so-called "evidence"
presented to the jury. This is especially serious as the prosecution of William Gage
was entirely circumstantial. In such cases it is important that each stage of the
evidence links together coherently. Identification evidence was vital at every stage
and to dismiss the impact of such questionable evidence is a nonsense and
dangerous nonsense at that. Furthermore, given the importance of identification
evidence in convicting William Gage, that the defence counsel did not have an expert
giving evidence is yet further proof of defective representation in this case.
Given all of the above plus the additional information and arguments being
submitted to you by Mr Gage's legal team I ask that you thoroughly review all the
evidence available before producing your final report; and that you agree to refer
this case to the appeal court. One man, Mr McAlroy, has already lost his life.
Another man, William Gage, is in danger of losing at least 20 years of his freedom.
It is incumbent upon the Commission to deal with this case professionally and in
sufficient depth to provide William Gage with another chance to prove that he was
not guilty of this crime. There is more than enough reasonable doubt in the evidence
presented or not presented to the trial jury to justify a referral back to the appeal
court in this case.
That is the only way in which William Gage has any chance of receiving justice and
J formally request a meeting with the Commission prior to a final recommendation
being agreed.'
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The Commission's further enquiries
28.
In considering the further submissions lodged on the applicant's behalf, the
Commission conducted a number of additional enquiries in connection with the matters
raised. While the focus of these enquiries was influenced by the further submissions lodged,
the Commission noted that the applicant's representatives concentrated their submissions
mainly on the second chapter of evidence, i.e. 'the Carnbuslang evidence'.
29.
Prior to the lodging of the further submissions Mr Neil and his associate, Ian McKie,
met with representatives of the Commission, during which they indicated their concerns
regarding the applicant's conviction and the Commission's review of it. In the course of the
meeting Mr Neil and Mr McKie were informed that the first chapter of evidence, i.e. 'the
Easterhouse evidence', namely the finding of the applicant's DNA on items recovered from
the white Saab motor vehicle, the finding of the FDR on clothing linked to the applicant and
the use of a mobile telephone linked to the applicant in the area of Easterhouse shortly after
the Saab motor vehicle was abandoned and set alight, was considered particularly
significant to the applicant's conviction for the murder. It was pointed out that the
Commission had referred in the December statement of reasons to inconsistencies in respect
of the applicant's position regarding his connection to, and knowledge of, the car, the
clothing and the mobile telephone, and it was suggested that further explanations for this
evidence and the applicant's shifting position in relation to it would be helpful. Despite this,
while the further submissions received from Mr Neil (and detailed above) seek to question
the link between the Saab motor vehicle and the shooting, none of these further submissions
seek to explain or undermine the evidence linking the applicant to the car or the clothing
(through the finding of his DNA) or the mobile telephone. (The Commission has proceeded
on the assumption that the reference at point 5 of Mr Neil's submission to 'William Gage's
cagoule' was not intended to reflect any acceptance that the jacket was in fact his.)
30.
Despite the absence of detailed further submissions in relation to the Easterhouse
evidence, given the approach taken to that evidence by the appeal court, in order for the
Commission to consider fully the issue of whether or not the applicant may have suffered a
miscarriage of justice the Commission could not ignore the issues surrounding the
Easterhouse evidence. Therefore, notwithstanding the lack of further submissions regarding
that evidence, the Commission conducted a number of further enquiries in that connection.
Those investigations are summarised below, along with summaries of enquiries the
Commission conducted in direct response to the further submissions.
Interview of Professor Jim Valentine
31.
The Commission has reconsidered the issue of the use of expert psychological
evidence in connection with the identification testimony of the witness Tracy McAlroy (see
paragraphs 119 to 122, below). In the original submissions made in respect of this matter
Tim Valentine, a Professor of Psychology at Goldsmith University, London was proposed as
a potential expert witness in respect of identification evidence. The Commission's
consideration of this issue in the December statement of reasons is set out at paragraph 233
et seq. In light of the submission by Mr Neil MSP that Professor Valentine was 'concerned'
that the Commission sought to rely on a transcript of his interview for the 'Frontline
Scotland' documentary, a legal officer of the Commission contacted Professor Valentine
and discussed with him the relevant section of the December statement of reasons.
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32.
Professor Valentine stated to the Commission's legal officer that he was of the view
that the Commission had not misrepresented his position in any way. He indicated that the
Commission's summary of his interview was a fair reflection of his comments.
33.
However, he did express the view that the manner in which he provided his
responses to questions asked of him by the interviewer was in a less formal setting than
when providing expert testimony by written report or in court, and that in the course of the
BBC interview he may not have expressed in sufficient detail the scientific basis for his
opinions.
34.
Professor Valentine stated that were he to be commissioned to provide a formal
written opinion in respect of the applicant's case, it would deal with matters of a more
general nature (i.e. less case specific than the responses provided in the interview) regarding
issues which are prevalent in the area of witness recall and identification. By illustration,
Professor Valentine referred to a section of his interview in the 'Frontline Scotland'
programme in which he had suggested that the only conclusion he would draw from the
consistency of the various witnesses who saw the gunman was that the gunman had worn a
padded jacket. He also said, however, that as this view might be considered controversial,
he would have been unlikely to have made such comments in a formal written report.
35.
In discussing generally the type of opinion that he might provide in a case such as
the applicant's, Professor Valentine stated that a more certain opinion regarding aspects of a
case can be addressed only by case specific research which seeks to recreate a set of
conditions which might have affected an individual's ability to see, hear and recollect
certain matters. Thereafter, an assessment can be undertaken to collate the responses of a
number of individuals experiencing these conditions regarding what they were able to see,
hear and recollect. He stated that the statistical data from such projects can be referred to in
order to establish the likelihood of a witness being able to recollect what they state they are
able to. In respect of the applicant's case he made specific reference to conducting research
in respect of the evidence of Tracy McAlroy and her ability to identify the applicant at trial.
36.
The Commission was grateful for Professor Valentine's clarification of its
understanding of the position as regards the use of expert psychological testimony in
connection with the assessment of identification evidence. As indicated, the Commission's
consideration of the further submissions in this regard is contained at paragraphs 119 to 122
below.
Reconsideration of the FDR evidence
37.
The FDR evidence was clearly crucial to the conviction of the applicant. Mr Neil
suggested that, in light of the opinion of Dr John Lloyd, the firearms expert who provided a
report to the defence at trial, and the absence of FDR on the car or at the applicant's address,
the evidence in question was 'totally unreliable and suspect'. The Commission's
consideration of this submission is contained in paragraphs 145 and 146 below. In
reconsidering the evidence in question, for the sake of completeness, the Commission
discussed the matter with Dr Lloyd, and the Commission also conducted a detailed audit of
the records relating to the recovery of the FDR particles.
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Interview of Dr John Lloyd
38.
The Commission contacted Dr Lloyd regarding the formal report which he provided
for the applicant's defence team, his testimony at the applicant's trial, and the interview that
he provided to a reporter for the BBC's 'Frontline Scotland' programme.
39.
Dr Lloyd confirmed to the Commission that he stands by the findings of his report to
the defence, namely that the firearms particles were found on the jacket and snood linked to
the applicant and recovered from the Saab car and that the presence of these particles may
have resulted from: the exposure of the jacket to a discharging gun; contact of the clothing
with a discharged gun; contact with a spent cartridge shell; or contact with any other surface
or item that particles may have been present upon. It was also his view that the significance
of these findings, in particular in relation to the suggestion that the jacket had been in the
vicinity of a repeatedly discharged gun, is limited by the relatively low number of particles
found upon the jacket and that the common nature of the particles limit the ability to link
their finding to any particular shooting.
40.
Dr Lloyd expressed the opinion that the low number of particles recovered in the
case did not entitle the experts from Strathclyde Police Forensic Science Laboratory who
analysed the tapings of the items from the Saab car to come to the conclusion that the items
had had a close association with a gun when discharged. Dr Lloyd's view was, rather, that
while their finding did not exclude the possibility that the items had been in close proximity
to a discharging gun, the conclusion that the items must have been in close proximity to a
discharging gun, was not possible on the available evidence. In fact the Commission notes
that the conclusions of the forensic report led by the Crown at trial stated that the clothing
had had a close association with a gun when discharged 'and/or* had been in contact with a
source of FDR such as a gun that had been discharged or a spent cartridge case (as
summarised at paragraph 11 above). In the Commission's view that conclusion is not
inconsistent with Dr Lloyd's position, although it is clear that, while Dr Lloyd accepted that
various factors such as the weather would affect the amount of deposition of particles, he
was of the view that he would have expected a greater number of particles if their presence
was to be taken as significant evidence of the clothing having been in close proximity to a
discharging firearm.
41.
Dr Lloyd excluded the possibility of the particles having come from the firemen who
attended at the locus of the abandoned Saab to extinguish the fire (possibly from contact
with their clothing that had perhaps previously been in contact with fireworks), stating that
this was not a likely scenario as fireworks and braking systems, while being a source of
similar particles to FDR, also generate other particles that are distinct from FDR and no
such particles were present in this case.
42.
Dr Lloyd stated that the absence of particles upon other surfaces within the Saab car
was not significant. The only definitive scenario that he could envisage when he might have
expected the car to contain particles would be if a gun was discharged in the car itself.
43.
When asked about the significance of the material from which the jacket was made
(a cagoule type jacket with a smooth water repellent surface, that the jury concluded had
been worn by the applicant in the course of discharging a gun 6 times) in terms of the low
number of particles upon it, Dr Lloyd stated that the nature of the fabric of an item could
impact upon the amount of FDR found in two ways. He stated that while loose/rough
fabrics, such as wool or cotton, might shed fewer particles during wearing and handling than
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smooth fabrics, his expectation would be that wool or cotton would give up fewer particles
in the course of the forensic examination process.
44.
Dr Lloyd confirmed to the Commission, as he did in his testimony at trial, that a
number of variables can be involved in respect of the quantity of FDR particles that might
be deposited on clothing present in the vicinity of a discharging firearm, including the
weather, the wind direction and how vigorously the clothing is handled or worn following
the discharge of the gun: the more vigorous the activity, the fewer the number of particles
one might expect to find.
Audit of recovery of firearms discharge residue evidence
45.
The Commission also carried out an audit of the procedures adopted in connection
with the recovery, handling and examination, by both Strathclyde Police and the forensic
scientists, of the items which tested positive for FDR. In order to do so the Commission
obtained from Strathclyde Police a full file of notes relating to the work carried out in
respect of the recovery and examination of the FDR evidence; statements from the police
officers involved in the recovery and handling process; and the Major Incident Property
Registers relating to the recovery of these items.
46.
Having examined these items in detail, the Commission is satisfied that there is
nothing within them which gives rise to concern regarding the methods used in the recovery,
handling and examination of the Saab motor vehicle or the items found within it.
47.
The Commission also noted that in January 2006 the Forensic Science Service (FSS)
in England introduced guidance on FDR to the effect that it had adopted a 'cautious
approach to reporting LOW levels of residue' and that where low levels of FDR were found
no evidential value could be offered (see R v George (Barry) [2007] EWCA Crim 2722 at
paragraph 21). The Commission contacted FSS to clarify what constituted 'low' levels of
residue in terms of its guidance. The Commission was informed that 'low' levels relate only
to findings of one to three FDR particles. Where particles are recovered from a number of
items of clothing found together, it is the total number of particles from all the items that is
considered. The Commission notes that in the applicant's case a total of eight particles were
found on the recovered clothing, six on the jacket and two on the snood. The Commission
is satisfied that this would not be regarded as a 'low' level in terms of the FSS guidance.
Review ofDNA evidence
48.
In the course of its review of the applicant's case the Commission noted that,
although a forensic examination of the items found within the Saab motor vehicle led to the
recovery of DNA which matched the applicant, that DNA profile was not the only profile
found on items recovered from the Saab. The forensic report (Crown production number
25) records that a number of other DNA profiles (two from unidentified males and three
from unidentified females) were also recovered from items found within the car or next to it.
However, in the police investigations which followed the recovery of these DNA profiles,
none were matched to DNA profiles of individuals on the National DNA Database.
49.
In view of the passage of time since the recovery of these unidentified DNA profiles,
and given that further profiles would have been added to the National DNA Database since
that time, the Commission requested further information from Strathclyde Police regarding
what efforts had been made since the applicant's conviction to identify the unidentified
DNA profiles.
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50.
Strathclyde Police advised the Commission that the unidentified male DNA profiles
found on the items recovered in or next to the Saab were placed on the National DNA
Database in 2002, shortly after their recovery, and have remained in the system since that
time. This means that these unidentified profiles have been (and continue to be) routinely
compared against any new DNA profiles added to the database. The Commission was
informed that, to date, the unidentified male DNA profiles have never been matched to any
known profiles on the database.
51.
Strathclyde Police also advised that the unidentified female DNA, while searched
against known profiles on the National DNA Database at the time of their recovery, were
not placed in the system in the same permanent manner as the unidentified male DNA. This,
the Commission was informed, was because it was never suggested that any female was
involved in the shooting. The consequence of this was that these unidentified female profiles
have not been compared routinely against any new DNA profiles added to the National
DNA Database since that time.
52.
For the sake of completeness, the Commission requested that the unidentified female
DNA profiles found on items recovered from the Saab be compared against the current
National DNA Database. This work was undertaken on behalf of the Commission by the
Biology Unit of the Scottish Police Service Authority (SPSA). The outcome of this
investigation was that none of the unidentified female DNA matched any known DNA
profile currently on the database.
Possible further forensic examination
53.
During its consideration of the further submissions the Commission became aware
of a new forensic technique that is in the process of development which can recover
fingerprints on metal, in particular shell casings, by detecting minute traces of corrosion
caused by salt from sweat on human fingers. This corrosion can persist even after shell
casings have been wiped or have been fired from a gun. The Commission noted that the
shell casings from the shooting in the applicant's case are among the productions that the
police have retained. Clearly, if fingerprints were recovered from any of these casings this
might amount to significant fresh evidence in the applicant's case.
54.
The Commission therefore contacted Dr John Bond at Northamptonshire Police,
who is responsible for developing the technique. Although Dr Bond expressed a willingness
to examine the casings in the applicant's case, he explained that at present the device he has
invented to recover the fingerprints is purely a prototype and that the results of his
examinations have never yet been formally tested, nor have the results been assessed in
court, although he stated that informal testing indicates that the technique can recover prints
of sufficient quality to be used as evidence. Given that the technique has not been tested
formally, he does not charge for carrying out examinations using it, as this allows him to
further develop the technique with a view in future to producing an end product that can be
manufactured. He also indicated that the technique works better on brass casings (the
casings in the applicant's case being copper coated steel) and that what data he so far has
indicates a success rate of between 5 and 10%.
55.
In light of the very early stage in the development of this technique, and given the
other limitations highlighted in the preceding paragraph, the Commission took the view that
it was not appropriate at this stage to seek to have the casings in the applicant's case
examined using this new technique.
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Review of mobile telephone evidence

56.
The Commission also reconsidered the mobile telephone evidence heard at the
applicant's trial (see paragraphs 40 to 42 of the December statement of reasons) and in
particular the Crown's reliance on a call made from the mobile telephone linked to the
applicant at 10.32 pm on the night of the murder, as well as the evidence of Mr David
Bristowe, Forensic Engineer, suggesting that this call originated from the immediate vicinity
of a cell-site on Easterhouse Road, close to junctions 8 and 9 of the M8.
57.
This strand of evidence was relied upon by the Crown to undermine the applicant's
alibi suggesting that at the material time he was in the west end of Glasgow with Ann Ross.
In his speech to the jury, the advocate depute made the following comments regarding the
evidence (at page 28 of the transcript):
'// is important because there is no doubt from what Mr Bristowe said that when the
call was made at 10:32 the user of the phone was in the Easterhouse area, possibly
on the M8. One thing Mr Bristowe can be completely sure about is that the user of
the phone was not anywhere near to the West End of Glasgow and that, ladies and
gentlemen, is the evidence which excludes the alibi which Miss Ross gave for Mr
Gage yesterday.'

58.
The Commission notes that while this strand of evidence was clearly significant to
the applicant's defence, no defence expert was instructed in order to verify further the
accuracy of Mr Bristowe's evidence. In view of this the Commission considered that Mr
Bristowe's evidence was worthy of further scrutiny.
59.
A legal officer of the Commission attended Justiciary Office and listened to the tape
recording of Mr Bristowe's evidence. This enquiry confirmed that Mr Bristowe gave
evidence that he was of the opinion, in view of the low level, low power, nature of the cellsite and the available data indicating which cell on the cell-site that the mobile telephone
connected to, that it was likely that the user of the phone was within very close range,
possibly as little as 200 yards, of the T-mobile operated cell-site located at the junction of
Easterhouse Road with Rogerfield Road close to the M8 motorway when the 10.32 pm call
was made. Furthermore, Mr Bristowe referred in evidence to a map that he had prepared
(Crown production number 55) of the likely general location of the mobile phone user at the
time of the call, indicating an area in the south east part of Easterhouse, north of the M8
motorway.
60.
The Commission noted Mr Bristowe's evidence regarding the limited range of
coverage provided by the cell-site in question, apparently due to its low power and low level
nature, and made further enquires regarding this type of cell-site. The Commission's
enquiries with another mobile telecommunications expert confirmed that such cell-sites
were not uncommon and were used in order to extend network coverage where there were
existing gaps. Consequently, these low level, low power cell-sites provide coverage over a
radius of as little as 500 metres. The Commission was advised also that these types of cellsites were in contrast to more general high level, high power cell-sites which provide
coverage over a radius of up to 35 kilometres.
61.
The Commission checked the 'Sitefinder' database maintained by OFCOM (the
'Office of Communications', the official regulator of the UK's communications industries)
which records, inter alia, the location, height and power level of all UK mobile telephone
cell-sites. The Commission notes that the T-mobile cell-site located at the junction of
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Easterhouse Road and Rogerfield Road is recorded in the 'Sitefinder' database as currently
being 13.5 metres high and having a transmitter power of 19 dBW (although it was licensed
to transmit up to 32 dBW).
62.
For the sake of completeness the Commission contacted Mr Bristowe and asked him
to clarify how he had been able to ascertain at the time of his work for the Crown that the
cell-site in question was in fact a low level, low power cell-site, as he had not personally
visited the cell-site - a fact that he had detailed in a written statement he prepared for the
Crown. The Commission advised him of the details now held on the 'Sitefinder' database.
63.
Mr Bristowe advised the Commission that while he no longer retained his papers
regarding his work in connection with the applicant's case, he recalled that the information
regarding the height and power level of the cell-site in question was obtained directly from
T-mobile. As he no longer retained any data relative to his work in this case Mr Bristowe
contacted T-mobile in connection with the matter. They confirmed to him that the cell-site
in question is currently a low power site (operating at !4 of the power of a normal macro cell
site) and is situated atop a 12 metre high post. Mr Bristowe indicated that he believed that
his opinion in the applicant's case was based upon him having been provided similar
information from T-mobile in 2002.
64.
It was confirmed to Mr Bristowe by T-mobile that there had been no change to the
location of the cell-site since 2002. It was also suggested that it may actually have been
operating at an even more reduced power level in March 2002 due to difficulties that Tmobile were having at that time in procuring antenna amplifiers. Mr Bristowe suggested that
any divergence between the T-mobile information and the OFCOM 'Sitefinder' database
may be that the latter records the maximum potential operating power and height of the cellsite, rather than the actual operating power and height.
65.
Based upon the information available to him when he discussed the matter with the
Commission, Mr Bristowe indicated that his view remained unchanged regarding the likely
direction and location of the call in question.
Further communications with defence team
66.
In considering the further submissions about the CCTV evidence lodged at the
applicant's trial which it was argued undermined the credibility and reliability of Crown
witnesses but which was not referred to in evidence, the Commission considered it
appropriate to seek the views of the applicant's trial representatives about this and other
matters. The Commission's understanding of this issue, the response from the applicant's
defence team and the Commission's conclusions on the matter are set out at paragraphs 95
to 112, below.
Re-interview of applicant
67.
The Commission set out above the applicant's position at police interview regarding
the 'Easterhouse evidence' (see paragraph 13 above), namely that he had no knowledge of,
or contact with, the Saab motor vehicle, the clothing or the mobile telephone. The applicant
exercised his right to silence during the course of the trial and no other evidence was
adduced at trial that sought to offer a different explanation to that which he stated to the
police. When interviewed initially by the Commission he maintained a similar position.
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68.
However, in the December statement of reasons the Commission referred to a
number of records from the files of the applicant's representatives at trial which indicated
that, prior to trial, the applicant had given his legal advisers potentially exculpatory
information regarding his connections to the Saab, the clothing and the mobile telephone
(see paragraphs 328 to 329; 445 of the December statement of reasons). Despite the
importance of that evidence, and the Commission's request that the further submissions
address the applicant's position in relation to it, no submissions or explanations were offered
to the Commission in that regard.
69.
In the absence of further submissions on the matter, and in view of the information
contained within the defence attendance notes which indicated that at the trial preparation
stage the applicant suggested to his legal advisers that he had potentially exculpatory
information regarding the Saab, the clothing and the mobile telephone, the Commission's
view was that it would benefit from an explanation from the applicant regarding the
potentially exculpatory information that he was recorded by his representatives as having
said he had. Consequently, a representative of the Commission re-interviewed the applicant
in connection with these matters.
70.
In the course of this interview the applicant was referred to the attendance notes
prepared by his various legal advisers prior to his trial in which he was recorded as having
said that he had prior knowledge of, and contact with, the Saab, the items recovered within
it and the mobile telephone. The applicant was asked whether or not the comments
attributed to him were accurate and whether or not he was now willing to provide further
details regarding the substance of these comments.
71.
In response to this the applicant stated that he accepted that he had probably made
the comments attributed to him in the defence file notes but that these statements were not
factually accurate and that he made them in order to be deliberately misleading. He went on
to explain that he believed that the consultation meetings which he had with his legal
advisers while he was on remand had been conducted in locations which were 'bugged' by
those who, he believed, were responsible for 'framing' him for the purposes of gathering
evidence to use to his detriment. He further stated that he had therefore chosen to make
misleading statements in circumstances which he believed would deceive and confuse these
individuals. He claimed that the statements attributed to him in the defence files had no
factual basis.
72.
When asked directly about the individual strands of evidence in the 'Easterhouse
chapter of evidence', the applicant stated firmly that he had no prior contact with or access
to either the white Saab motor vehicle or the clothing or other items found within it.
However, in respect of the mobile telephone the applicant admitted that he did have access
to the mobile telephone in question. He explained, however, that he had not had access to
the telephone on the night of the shooting and that he was not responsible for the call made
from the telephone from the Easterhouse area around the time the Saab motor vehicle had
been abandoned.
73.
The applicant went on to explain that the mobile telephone was a 'trade' telephone
used by himself and others in respect of buying and selling used cars. He said that in the
course of this business used cars were advertised for sale with the mobile telephone number
placed in the car window, in newspapers etc. and contact was made by prospective buyers to
either him or whichever one of his associates had possession of the telephone by dialling the
mobile phone number.
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74.
When asked if he was willing to identify the other individual or individuals who had
access to the mobile telephone, in particular on the night of the shooting, the applicant stated
that he would never identify the other users of the telephone for fear of involving them,
unnecessarily in his view, in the case. He stated that he wanted to protect these individuals
because, like him, they were innocent in respect of the shooting, and not because they were
guilty of any wrongdoing.
75.
When asked if he could provide any explanation of why the mobile telephone was
last used the day after the shooting, the applicant stated that he had no direct knowledge
regarding how these circumstances came about. However, he stated that if the mobile phone
in question had been used in connection with an earlier sale of the Saab, and the holder of
the phone had become aware of the fact that the Saab had attracted the attention of the
police, having been abandoned in suspicious circumstances, then it would be likely that the
holder of the phone would dispose of the phone for fear of being traced by the police in
connection with the matter. The applicant stated firmly that he had no direct knowledge of
these circumstances and that his comments in connection with the disposal of the mobile
telephone was purely conjecture on his part.
76.
In the course of the interview the applicant indicated that he felt that the information
sought from him would be used by the Commission only to bolster a final refusal of his
application. He indicated that he was of the view that the crucial strands of evidence related
to the testimony of the witnesses Stephen Madden, Agnes Edgar and Charles Bowman
regarding the sighting of the white motor vehicle seen leaving Newton Station Road around
the time of the shooting. He indicated also that he felt that scrutiny of the other strands of
evidence being carried out by the Commission was unnecessary because the incredible
nature of the evidence regarding the sighting of a white car at the locus was sufficient to
refer the case to the High Court.
77.
Following the interview the applicant forwarded a letter to the Commission, dated 12
February 2009, in which he clarified, inter alia, his position in respect of the responses he
provided at the interview. He stated:
7 was asked specific questions which I will not answer because I must protect other
innocent people from the criminals who have stitched me up. I am not withholding guilty
details, only innocent details. I have been to jail before, therefore as a criminal you
cannot treat anything that I say as gospel or helpful, which is why surely you must
investigate the case in order to find the truth, rather than base everything on some
answers (or lack of) from me. It is easy to call me a liar and refuse to do your duty but
that crime will not remain a secret.

1) I have zero credibility as a convicted criminal and just like everyone else on earth I
do tell lies, especially to the gangsters who were setting me up and using the bugs in the
lawyer's interview rooms. I was fighting for my life in a hellhole with my mind and
nerves shattered and I used those bugged rooms against my attackers, not legitimate
police or prosecutors, but criminals who happen to be working for the establishment. I
did not lie to the jury or to the police at interview.
2) I did not kill Justin McAlroy. I don't know who did, and none of the innocent
information that I refuse to provide could assist in any way in finding the killer. I am
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protecting further innocent people from the maniacs who have tortured me for seven
years.'
78.
The Commission has considered the applicant's admission that he had access to the
mobile telephone used in Easterhouse on the night of the shooting and his refusal to provide
further information regarding the other alleged users of the mobile telephone. The
Commission considered also the applicant's questionable explanation for his comments to
his legal advisors prior to trial suggesting that he had potentially exculpatory information
regarding incriminatory strands of evidence.
79.
It is apparent that the applicant is in possession of information that he has
deliberately withheld from the Commission. The Commission considers it unacceptable that
an individual who applies to it on the basis that he is the victim of a miscarriage of justice
then refuses to co-operate with the Commission's reasonable enquiries. It is clear that the
applicant has lied not only to the police but also either to his representatives prior to trial or
to the Commission or to both. The information he claims to have would have assisted the
Commission in its review of his conviction and might also have assisted the jury in its
consideration of his guilt or innocence.
80.
As a consequence of the applicant's failure to provide the Commission with further
information regarding the matters discussed above, it has had no option but to review the
applicant's conviction based upon the information that was available to it. There is further
consideration of his position in the Interests of Justice section, below.
Examination of CCTV evidence
81.
In light of the further submissions regarding the CCTV recordings from Easterhouse,
the Commission conducted a review of all the CCTV recordings relating to the Easterhouse
area on the night in question, which were seized by the police during the investigation of the
applicant's case.
82.
In connection with this the Commission obtained the following recordings relative to
the night in question:
•

8 video tape recordings from the CCTV system at Easterhouse Police Office, Bogbain
Road, Easterhouse, Glasgow (relative to the 39 cameras of the Easterhouse multiplex
CCTV system);

•

a video tape recording from Easterhouse Sports Centre, Auchinlea Road, Easterhouse,
Glasgow;

"

2 video tape recordings from Mecca Bingo, Auchinlea Retail Park, Westerhouse Road,
Easterhouse, Glasgow; and

•

2 video tape recordings from Queenslie Industrial Estate, Queenslie.

83.
The Commission's findings in relation to its review of these video recordings are set
out at paragraphs 137 to 144, below. However, it is worth recording here that the
Commission's findings do not undermine the information available at trial (and to the
applicant's defence team pre-trial) that the video recordings available from the Easterhouse
area, relative to the night of the shooting, do not show any sightings of the white Saab motor
vehicle found abandoned in Balcurvie Road that night.
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Other enquiries
84.
The Commission also conducted other enquiries not listed above. For example, the
Commission obtained certain further materials from Strathclyde Police. A legal officer also
attended Justiciary Office to listen to the tape recordings of evidence of certain witnesses at
the applicant's trial. The materials obtained by the Commission prior to the December
statement of reasons being issued were also re-examined. Where relevant, the outcomes of
the various further enquiries the Commission conducted are referred to in the sections that
follow.
The Commission's response to the further submissions
First submission: sufficiency
85.
The applicant's solicitors' submissions revisit the question of sufficiency and argue
that there is an absence of 'concurrence of testimony' in respect of the adminicles of
evidence relied upon by the Crown to prove its case. The submissions accept that the
Commission identified the correct test for sufficiency in a circumstantial case, but take issue
with the suggestion that the test is met in the applicant's case. In support of this argument
reference is made to the various inconsistencies that are apparent in the description of the
individual seen fleeing the locus, and to the inconsistencies in the description of the car seen
at the locus. It is suggested that what concurrence exists in these matters either does not
provide evidence that the applicant was the gunman or is too general to be relied upon in
that regard. The submissions also suggest that, given the Commission's remit, the
Commission is entitled to reach its own view on the quality of evidence, rather than taking
that evidence at its highest.
The Commission's Response
•

The Commission's approach to sufficiency

86.
The Commission's understanding of the legal principles relating to sufficiency was
summarised at paragraphs 90 to 93 of the December statement of reasons. Of that summary,
the submissions question only the Commission's view that, in assessing the sufficiency of
the Crown case, the Commission should take the evidence at its highest.
87.
Sufficiency of evidence is a question of law. The High Court recently confirmed the
approach to be taken to the question in Mitchell v HMA 2008 SCCR 469 (a wholly
circumstantial case) at paragraph 106: 'when any question of sufficiency of evidence arises,
in the course of a trial or on appeal, the evidence relied on by the Crown is to be taken "at its
highest", that is, for this purpose it is to be treated as credible and reliable and is to be
interpreted in the way most favourable to the Crown.' The Commission maintains the view
that, in applying its statutory test, it must have regard to the tests for establishing
miscarriages of justice laid down in statute and by the courts (see paragraph 85 of the
December statement of reasons; BM KK DP Petitioners v Scottish Criminal Cases Review
Commission 2006 SCCR 433). The approach set out in Mitchell reflects the approach the
Commission applied to the applicant's case, as summarised at paragraph 93 of the
December statement of reasons. The Commission is satisfied that this is the correct
approach.
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* Sufficiency in the applicant's case
88.
In relation to the substantive question of sufficiency in the applicant's case, the
submissions focus upon the evidence of eyewitnesses at or near the locus in Cambuslang
which was inconsistent with the Crown's case.
89.
As regards the individual seen fleeing the locus, it is submitted that the only
concurrence of testimony is that he wore a padded or puffed jacket, which is in direct
contrast to the thin 'cagoule' type jacket recovered from the white Saab motor vehicle. This
proposition is based upon the descriptions of the gunman provided by the witnesses Tracy
McAlroy, Julie Waugh, Phyllis Craig, Stephen Madden and Agnes Edgar.
90.
In relation to the car seen at Newton Station Road, the submissions refer to the
evidence of Stephen Madden, Agnes Edgar and Charles Bowman and suggest that, apart
from describing the car as white, they provided three varying and contradictory descriptions,
none of which actually matched the physical appearance of the Saab.
91.
It should be noted that, in seeking to highlight the difficulties with the various
descriptions of the car, the submissions introduce evidence that was not led at the trial,
namely the CCTV evidence from St Charles Primary School. In the Commission's view,
the question of whether there was sufficient evidence in law is one that must be addressed
on the basis of the evidence actually led at trial. The Commission has therefore considered
the issues raised in relation to the extraneous evidence under a separate head, below.
92.
The Commission has considered the submissions made on sufficiency, and has
reconsidered the evidence upon which those submissions are based. Summaries of that
evidence are contained in the December statement of reasons, at paragraphs 12 to 26 (see
also the detailed accounts of evidence in the 'Reasons for Referral' section, below).
93.
The Commission notes that the submissions on sufficiency now before it do not offer
anything new or substantially different to the matters addressed in the December statement
of reasons. The Commission continues to recognise and accept that, in relation to the
descriptions of the assailant and the car, there are obvious and, indeed, sometimes stark
inconsistencies between the Crown's case on the one hand and aspects of the accounts of the
witnesses in Cambuslang on the other.
94.
However, the Commission believes that its analysis of sufficiency at paragraphs 94
to 98 of the December statement of reasons is the correct one. In short, the interpretation of
the 'Cambuslang' evidence that is most favourable to the Crown encompasses the rejection
of adminicles of evidence that are inconsistent with the Crown's case, such as those
highlighted in the submissions, and the acceptance as credible and reliable of adminicles
supportive of the Crown's case, including (1) Tracy McAlroy's evidence that the applicant's
eyes resemble those of the assailant; (2) her positive identification of the clothing found in
the abandoned Saab as being the clothing the assailant wore; and (3) Charles Bowman's
evidence that the white car seen leaving the scene was similar to the Saab in its shape,
colour, size and number of doors. It remains the Commission's view that, when that
evidence is seen in the context of the 'first chapter of evidence' identified by the advocate
depute at appeal (as summarised above at paragraphs 7 to 15, above), the circumstances
taken together are capable of supporting the inference, beyond a reasonable doubt, that the
applicant was guilty of the act libelled. In these circumstances, the Commission does not
believe that a miscarriage of justice may have occurred under this ground of review.
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Second submission: issue of St Charles Primary School CCTV evidence
95.
This submission refers to the existence of evidence from CCTV footage at St
Charles Primary School, Newton Brae, Cambuslang, which was not referred to at trial but
which appears to confirm the route taken by the deceased (entering Cambuslang from the
North) at approximately 10.00 pm as he travelled home on the night of the shooting.
96.
The significance of this, it is argued, is that it is evidence undermining the credibility
and reliability of two main Crown witnesses: firstly, Agnes Edgar, given that she stated in
evidence that she saw Mr McAlroy in his car on Hamilton Road, Cambuslang (i.e. some
distance from St Charles Primary School, and at a time that the Commission ascertained was
approximately 9.45 pm) being followed by the white car that she later saw leaving the area
of Newton Station Road immediately after the shooting; and, secondly, Stephen Madden,
whose evidence of seeing a white car on Hamilton Road as he drove out of the petrol
station, which he later thought was the car that he saw leaving the area of Newton Station
Road, was supported by Miss Edgar.
97.
The evidence of both Miss Edgar and Mr Madden was seen as providing support for
the Crown case that the white Saab car recovered in Easterhouse on the night of the shooting
was the white car seen leaving Newton Station Road after the shooting.
The Commission's Response
98.
As indicated in the December statement of reasons, there appeared to be little dispute
at trial that Mr McAlroy arrived home at Acacia Way, Cambuslang on the evening of 7
March 2002, shortly after 10.00 pm, having travelled from Dalziel Park Golf and Country
Club, near Cleland, North Lanarkshire, which he had left at approximately 9.30 pm. As
detailed in the further submissions, there was also evidence confirming that Mr McAlroy
had travelled first to Carfin, North Lanarkshire to drop off his friend Craig McAteer and
then through Bellshill towards Cambuslang. However, there does not appear to have been
any detailed consideration of Crown label production number 320, the video tape recording
from St Charles Primary School, and the route that Mr McAlroy took from Bellshill to
Cambuslang.
99.
The Commission carried out enquiries in connection with this matter and found that
the video tape recording from St Charles Primary School relative to the night of 7 March
2002 was seized on 8 March 2002 by Detective Constables Anne Ferguson and Stuart
Murdoch. The fact that the video recording had been obtained was noted in two Major
Incident Property Registers:
•

'Book 1' - in which the details of the officers seizing was noted, as well as the time
period that the tape related to (0815 hours on 7 March 2002 until 0815 hours on 8
March 2002); and

•

'CCTV Tapes Book' - in which it is recorded that a video still image showing the
deceased's car at 22.01 hours on 7 March 2002 was obtained from the video tape
recording.

100. The Commission notes that both these property registers were made available to the
defence by the Crown and that the defence list of productions included a set of productions
described as 'Property Registers' which, in the Commission's view, suggests that the
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defence team considered these property registers sufficiently significant to lodge as
productions in support of the applicant's defence.
101. The Commission obtained from the police a printed video still image from the video
tape - the original tape apparently having been misplaced some time ago - and notes that it
appears to show a car similar to the deceased's car passing St Charles Primary School,
Newton Brae, Cambuslang at 10.01 pm on 7 March 2002. The Commission notes the very
close proximity of Newton Brae, Carnbuslang to Acacia Way, Cambuslang and notes also
that an individual travelling from Carfin, North Lanarkshire to Acacia Way, Cambuslang
might logically choose a route that took him or her via Newton Brae and St Charles Primary
School.
102. While the video tape recording was lodged as Crown label production number 320, it
would appear that a video still image from the CCTV was not lodged as a production at the
applicant's trial. The Commission understands also that no reference was made to the
substantive content of Crown label production number 320 by either the Crown or the
defence in the course of the applicant's trial. Neither Detective Constable Ferguson nor
Detective Constable Murdoch was listed as a witness for either the Crown or the defence.
Linda Boreland, the police officer who viewed this and other CCTV recordings, was called
to give evidence by the defence. A legal officer of the Commission attended Justiciary
Office and listened to the tape recording of her evidence. No reference was made in her
evidence to the St Charles Primary School footage.
103. The Commission notes also that the issue of what time it was when Miss Edgar
thought she saw the deceased's car on Hamilton Road, Cambuslang was not considered in
detail at the applicant's trial. It was only after the Commission had considered unused
evidence among the police papers regarding a receipt from the petrol station on Hamilton
Road, Cambuslang from the night in question that it was able to arrive at the conclusion that
the time was 9.45 pm approximately (paragraph 312 of the December statement of reasons).
104. While section 106(3) of the 1995 Act provides that a person may appeal against
conviction on the ground of any alleged miscarriage of justice, including the existence and
significance of evidence which was not heard at the original trial, provided that there is a
reasonable explanation as to why it was not so heard, the Commission is of the view that the
existence of this CCTV evidence, which might be seen to undermine the credibility of Mr
Madden and Miss Edgar, does not meet the test laid down in respect of section 106(3) - set
out in paragraph 236 of the December statement of reasons - as the CCTV evidence now
referred to was clearly available at the time of the applicant's trial.
105. The Commission has considered the Crown's responsibility in respect of this strand
of evidence, in particular as the evidence apparently undermines the credibility and
reliability of two main Crown witnesses. The Commission notes that the Crown did
discharge its duty of disclosure by lodging the video recording as a Crown label production
and providing copies of the Major Incident Property Registers, which detailed the substance
of the recording, to the applicant's defence team.
106. It is perhaps also helpful to set out precisely what Miss Edgar's testimony was in
respect of her apparent sighting of the deceased's car on Hamilton Road on the night in
question. The following is taken from her examination in chief (see page 274 et seq of the
transcript of evidence):
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'Did you then give a further statement to the police and did you give that statement
on 16th April 2002? -1 think so.
Well if you have before you please the other document which is in production 73 and
the one which has the number SI65A in the top right hand corner? - (inaudible)
here.
I'm sorry? -1 have that.
Alright. Now does that appear to have your name at the top of it? - Yes.
And does it indicate that the statement was taken on 16th April 2002 at 1805 hours?
-Yes.
And it was taken by a James Quinn, is that correct? - Yes.
And do you recall now giving that statement? - As I said before I'd a lot on my mind
so I can't really remember any of this.
Well you recall that you gave two statements to the police? - Yeah I recall giving
two statements to the police.
Now did you give the police at that stage further details of what had happened that
particular night? - I can't remember. As I said to the police after the first statement,
I didn 't want involved in this and they told me I wouldn 't be needed again, which
obviously was a big pile of lies again.
Did you tell the police anything about seeing Justin on that particular night? - Not
that I can remember, no.
Well did you say this, "I have been asked if I'm sure about the time, it's said I was
in the BP garage on Hamilton Road to drive phone... (sic)", "...I said 1 was in the
Hamilton... ", "...the BP garage on Hamilton Road to buy phone cards", do you
recall being asked about that? - Yeah I do recall being asked about that (inaudible)
the garage (inaudible) at that point.
Does it then go on... were you then asked or did you then say "I'm sure I left the
house just after 9, 2100, and was in the garage about quarter past", did you say that
to the police? - I can't remember.
"I have been asked if I could be mistaken about that time, I'm sure I'm not and that
is the right time ", did you say that [to] the police? -1 can't remember.
"After that there is something missed out. When we were leaving the garage I saw
Justin McAlroy driving his jeep up Hamilton Road towards us", did you
say that to the police! -I'm sorry but I can't remember.
"I could see another car a bit behind Justin's Jeep, I now think the car I saw behind
Justin's jeep was similar to the one I saw parked in the lay-by in Newton Station
Road which 1 saw a guy jump into ", did you say that [to] the police? — I can't
remember.
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Well did you see the car at an earlier stage that particular evening? — Hamilton
Road is a busy road, so basically I have stayed there all my life, so I can't remember
it as an (inaudible) Road. There is (sic) cars coming up and down it all day, all
night.
"I know Justin's Jeep because I've seen him driving it before, I think he had been
driving it since October or November 2001. I don't know the registration but it's
grey in colour", did you say that to the police? - I think so.
Well did you see Justin McAlroy that particular evening? -1 can't remember.
Well did you say this to the police, "The car 1 saw driving behind Justin's Jeep was
white, I didn 't know what make or model the car was but it had one headlight out, I
think it was the left light, the one on the passenger side ". Now did you say that to the
police? - I remember saying the car I seen was white but I can't remember
(inaudible) the other part.
And was this the car that you saw behind Justin's Jeep? - Yeah but I didn't say
(inaudible) actual car.
"The only other thing I can remember about the car was it didn't have a boot, it was
a hatchback ", did you say that? - I can't remember.
Well the car you saw on Newton Station Road and the car you told us you passed,
did that have a boot or was it a hatchback? - / can't remember.'
107. In the Commission's view, it is apparent from the foregoing that Miss Edgar's
evidence regarding seeing Mr McAlroy's car on Hamilton Road being followed by a white
car was far from unequivocal. Indeed, she specifically testified at one stage that she could
not remember seeing Mr McAlroy that evening, and in relation to most of her police
statement testified that she could not remember having said what was recorded in it. What
little she did accept having said must be seen as ancillary to the main significance of the
evidence she and Mr Madden gave, namely that they saw, shortly after the shooting, an
individual thought to be the gunman fleeing Acacia Way and entering a white car and
driving off in the direction of a route that could have led to Easterhouse. The Commission
accepts that it might be argued that, as the existence of the CCTV evidence called into
question Miss Edgar's reliability, the Crown had a duty to lead evidence in this connection.
However, the Commission does not believe the failure of the Crown to do so has given rise
to a miscarriage of justice. In reaching that conclusion the Commission has had regard to
the obvious limitations in Miss Edgar's evidence about her supposed sighting of the
deceased's car, and to the ancillary nature of that evidence, and also to the fact that it was
clearly open to the applicant's defence counsel to lead evidence .of the sighting of the
deceased's car on the video recordings in order to undermine Miss Edgar's credibility and
reliability, if he chose to do so. This opportunity was not utilised by defence counsel, a
matter which is addressed in the following paragraphs.
108. The Commission notes that the CCTV video recording and the Major Incident
Property Registers, which revealed the relevance of the St Charles Primary School CCTV
evidence, were clearly available to the defence team. Likewise the defence had a
precognition from the police officer Linda Boreland in which she provided details of what
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was found on the CCTV recording in question. The police statements of Mr Madden and
Miss Edgar were also available to the defence (having been lodged by the Crown as
documentary productions at trial). These detailed statements set out their evidence in respect
of Miss Edgar being with Mr Madden when she thought she saw the deceased's car on
Hamilton Road, Cambuslang. The Commission notes from the transcript of the testimony of
both these witnesses that no attempt was made to bring this evidence out at trial or to seek to
undermine the credibility and reliability of Miss Edgar and Mr Madden in this connection.
As stated above, a legal officer of the Commission also listened to the tape recording of
Linda Boreland's evidence, but she was not asked about the St Charles Primary School
footage.
109. The Commission contacted the applicant's solicitor advocate at trial, Mr Keegan,
regarding this matter and asked for his comments in connection with the suggestion there
was CCTV evidence available which put the deceased's car in a different location than that
suggested by the witnesses Madden and Edgar. Although in part Mr Keegan's response
concerned itself with apparent discrepancies in the timings stated by Miss Edgar, which in
the Commission's view are of no consequence, his position was clear that his interest in the
evidence of Madden and Edgar was their accounts concerning descriptions and the like,
particularly of the clothing, as he took the view that their evidence, if believed, was helpful
to the defence case. • (ScrT
\"7" Vv/7Vbf4'T" —"
110. In assessing whether the decision not to rely upon the St Charles Primary School
CCTV might amount to defective representation, the Commission has again had regard to
the case law on this subject, the principles from which are summarised at paragraphs 405 to
41 1 of the December statement of reasons. The Commission would add to that summary the
observation from Ditto v HMA 2002 SCCR 891 that there can be no miscarriage of justice
where all that is suggested is that with the benefit of hindsight it can been seen that the
defence could have been stronger or that better judgments could have been made on
strategic matters.
111. In the Commission's view the decision not to lead evidence from the St Charles
Primary School CCTV recordings can be said only to have been a failure to attack the
credibility and reliability of the witnesses Stephen Madden and Agnes Edgar. Whilst the
Commission accepts that other defence counsel might have chosen to try and destroy the
credibility of those witnesses, and might have relied upon the CCTV evidence to do so, the
Commission considers it to have been a reasonable exercise of counsel's discretion to take
the opposite view that, as their evidence supported the defence case in significant respects,
their credibility should not be undermined. Although in the further submissions to the
Commission the applicant's representatives are able simultaneously to rely on the evidence
of Madden and Edgar in support of some arguments, whilst also submitting that it was
defective representation not to undermine that same evidence, the Commission believes a
reasonable counsel might have viewed any attempt to 'hedge their bets' on this issue at trial
as an unconvincing strategy. There is no doubt that the 'negative' identification by Mr
Madden and the descriptions he and Miss Edgar gave of the clothing the man wore would
have assisted the applicant's case, if believed. Indeed, had their evidence been accepted, it
could have been decisive in the applicant's favour. Having taken the reasonable view that
this evidence should be relied upon in the applicant's defence, if the defence had then tried
to make anything of the St Charles Primary School CCTV recordings, it would have
jeopardised that exculpatory evidence. Therefore, in the Commission's view the decision
not to lead that evidence was one which it was open to a reasonable counsel to reach.
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112. In light of the foregoing, the Commission does not consider that the points that have
been raised on the applicant's behalf under this submission amount to defective
representation. Accordingly, they do not lead the Commission to believe that there may
have been a miscarriage of justice.
Third submission: unreasonable verdict
113. This submission revisits the argument that the jury's verdict was one that no
reasonable jury, properly directed, could have returned. In support of this argument
reference is made to a number of the comments made by the trial judge in his report to the
appeal court.
The Commission's Response
114. The Commission notes that the submissions on unreasonable verdict amount to little
more than a repetition of comments made by the trial judge in his report (which the
Commission also summarised at paragraph 61 of the December statement of reasons). No
attempt has been made in the submissions to address the subsequent analysis of the case by
the High Court in the appeal, an analysis in which a number of the trial judge's comments
were addressed and which, in essence, the Commission agreed with and adopted in the
December statement of reasons. Nevertheless, the Commission has considered the
submissions now before it, and has reconsidered its approach to this question.
115. The Commission's understanding of the legal principles relating to unreasonable
verdict remains as it was summarised at paragraphs 99 to 101 of the December statement of
reasons. The Commission would reiterate that the test to establish that a verdict has been
unreasonable is that on the evidence led at trial, no reasonable jury could have been satisfied
beyond reasonable doubt that the accused was guilty. A miscarriage of justice is not
identified simply because, in any given case, the court (or the Commission, or indeed the
trial judge) might have entertained a reasonable doubt on the evidence heard.
116. In applying those principles to the applicant's case in light of the further
submissions, the Commission reasserts the position it adopted in the December statement of
reasons at paragraphs 99 to 128, in which it rehearsed in detail the two chapters of evidence
identified by the advocate depute, and accepted by the court, at appeal. The Commission's
view remains that the 'first chapter of evidence', which encompasses the nine factual
propositions, the DNA evidence, the FDR evidence, the telephone evidence and the
applicant's police interview, was enough in itself to entitle a reasonable jury to connect the
Saab to the shooting and to convict the applicant. The Commission is not in doubt that in
the 'second chapter of evidence' there were a number of adminicles of evidence that were
inconsistent with, or which positively contradicted, the Crown's case, and the Commission
explored some of those issues in paragraphs 122 to 126 of the December statement of
reasons. Ultimately, however, the Commission agrees with the appeal court (see paragraph
77 of the court's opinion) that the existence of such evidence did not mean that the jury's
verdict was irrational, or one which no reasonable jury could reach, as it was for the jury to
weigh the competing evidence and, if it was so minded, to prefer the evidence inferring guilt
to the competing defence evidence. In these circumstances, the Commission remains of the
view that there has not been a miscarriage of justice under this ground of review.
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Fourth submission: identification issues
117. This submission is dealt with under the section below entitled 'Reasons for
Referral'.
Fifth submission: identification of clothing and car
118. This submission is dealt with under the section below entitled 'Reasons for
Referral'.
Sixth submission: use of expert evidence in respect of identification
119. The submissions made on the applicant's behalf by both his solicitor and Mr Neil
MSP repeat the argument made in the original submissions to the Commission that expert
psychological evidence regarding the identification evidence is available and meets the test
for fresh evidence (although Mr Neil's submission also suggests that the failure of the
defence to lead such evidence at trial was defective representation). Mr Neil also criticised
the fact that the Commission did not discuss the matter with Professor Valentine.
The Commission's Response
120. As indicated above at paragraphs 31 to 36, the Commission contacted Professor
Valentine and clarified with him his position as regards the December statement of reasons
and the type of evidence that he might be able to provide in connection with psychological
expert evidence on identification. In short, what Professor Valentine told the Commission
accorded with the Commission's prior understanding of the types of matters on which he
would be able to provide an opinion.
121. The Commission's understanding of the legal principles relating to the admissibility
of expert evidence on identification were summarised at paragraphs 237 - 242 of the
December statement of reasons. For the reasons given there, the Commission remains
doubtful that such evidence would have been admissible at the applicant's trial. Nothing in
the further submissions alters those doubts. Moreover, the Commission has taken into
account the further submissions and Professor Valentine's comments but the Commission
remains unpersuaded that such evidence, even if it were to be considered admissible, would
be of such significance as might meet the test in the case ofAlMegrahi v HMA 2002 SCCR
509, for the reasons given at paragraph 243 et seq of the December statement of reasons.
The Commission notes Professor Valentine's suggestion that more certain conclusions about
a particular case could be achieved only by conducting specific research seeking to recreate
the circumstances of the contested evidence. The Commission is familiar with the type of
experiment Professor Valentine envisaged.
However, having considered all the
circumstances, the Commission does not believe that the instruction of a complex
psychological experiment such as he suggested is appropriate in the applicant's case.
122. For the foregoing reasons, the Commission does not believe that there may have
been a miscarriage of justice in the applicant's case under this ground of review.
Seventh submission: defective representation/fresh evidence issues re alibi
123. The submission in connection with this matter argues that the failure of the defence
team to lead additional evidence - namely cinema listings - to refute Crown criticism of the
credibility and reliability of the defence witness, Ann Ross, who spoke to the applicant's
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alibi, was a failure of the defence team adequately to prepare and present the applicant's
defence.
The Commission's Response
124. The Commission notes that the approach taken in the further submissions regarding
the issue of evidence to support the applicant's alibi has altered from one of fresh evidence
to one of defective representation. The Commission detailed its view in respect of the
original fresh evidence submissions in paragraphs 435 - 439 of the December statement of
reasons. Furthermore, the Commission's understanding of the legal principles relating to
defective representation were summarised at paragraphs 405 - 411 of the December
statement of reasons.
125. The Commission notes that the submissions which are now made suggest that the
applicant's defence team should have lodged a notice of cinema listings, relative to the
Odeon Cinema, The Quay, Glasgow for the night of 15 February 2002. The Commission
notes that it is suggested that this would have substantiated Miss Ross's position regarding
the accuracy of her diary entry relative not only to that night, but also to the night of the
murder, when she recorded that she was with the applicant when the shooting occurred.
126. It is perhaps of some assistance to look in more detail at what the Crown intended to
achieve by leading evidence regarding Miss Ross's confusion regarding the time at which
she and the applicant attended the cinema on 15 February 2002. The following is the
passage in the advocate depute's speech to the jury in respect of this matter (commencing on
page 31 of the relevant transcript, see appendix, item 22):
'So ultimately, ladies and gentlemen, the basis of this alibi is the diary and if this
alibi is to raise a reasonable doubt in your minds about Mr Gage's presence in
Cambuslang on that particular evening then it requires to overcome what I would
suggest is the compelling evidence of the telephone records and if it is going to do
that, ladies and gentlemen, you must be confident in the integrity of the diary and
this is not just being put forward because either it was put there afterwards and is a
deliberate attempt to mislead or indeed that the entry was simply in the wrong place.
And there are two examples which came across during the course of crossexamination. 15l February in the diary we have the words Tiler, pictures Oceans
Eleven, chat to 1:30. When she was asked about that Miss Ross was quite clear that
the film Oceans Eleven started at 8:20 in the evening. If you look at the telephone
records of course it shows that there was a call between the 538 number and indeed
her number and that that was at seven minutes to nine and it is clear that it would be
nonsensical to suggest that Mr Gage would phone Miss Ross while they were both
watching a film together. Now, her position changed then. She said she was maybe
wrong, maybe he picked her up at nine and so on. Now, it would be totally
unreasonable for me to expect anybody to remember specific timings from specific
entries in the diary but of course that is what is being asserted in relation to the
entry on / March. Her position when asked about it initially was not well, I must
have been out that night, I can 't remember, I am not sure of the time. She gave you a
time and indeed it was a fairly specific time and that was 8:20 in the evening and
that came not from her diary, not from me but from her and then of course she
thought it might have been after nine. Now, that is important, ladies and gentlemen,
because as I have indicated if this diary is to be the basis of an alibi you have to be
quite sure that the entries are reliable because not only is it being asserted that Miss
Ross and Mr Gage were at particular places on that particular evening but
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assertions were made as to the time they went out and the times approximately when
they went to various places. The second entry in which she says Tiler telephones all
day and all night. Literally on the telephone every couple of hours. He kept in
contact on the mobile phone that particular day, 7th March (sic). When you look at
the phone records of course we find that he had been in contact twice, once at 9:44
and secondly at 15:42, and the explanation for that was that he had numerous
mobile phones I think. Now, I can accept and you could accept that you would not
normally expect anyone to be entirely accurate about a diary but this is a murder
trial and this is important and it is important that this evidence should be accurate^
If you are to accept the evidence of the times and dates in relation to this diary you
must consider her position regarding the other entries in the diary and indeed
whether or not the diary is as accurate as she asserts. If she is mistaken about the
other dates, and she seemed very clear when asked about initially that these were
correct, then maybe the diary may not be the reliable guide that she says it is.
Whether she is lying or whether she is mistaken, I would submit that it is clear from
the telephone records which show that the user of that particular telephone was in
the Easterhouse area or possibly on the M8 at 10:30 that evening means that the
diary cannot be accepted as being reliable or accurate.'
127. It is clear to the Commission that in referring to the diary entry on 15 February 2002,
the advocate depute was seeking to call into question the accuracy of Miss Ross's memory
of events referred to in the diary entries, and thus undermine the support which these entries
provided to the alibi Miss Ross spoke to in her evidence.
128. In order for the Commission to come to the conclusion that the applicant's defence
team had erred materially in presenting the applicant's defence at trial, the Commission is of
the view that it would have to find, first, that the applicant's defence team had unreasonably
failed to anticipate the Crown challenge to the accuracy of Ms Ross's diary relative to her
entry for 15 February 2002 and, secondly, that the evidence not heard would have provided
a significant counter-argument to the one being made by the Crown regarding the accuracy
of Miss Ross's diary entries.
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129. In relation to the first matter, the Commission does not believe the failure to
anticipate the Crown questioning was unreasonable, in view of the obscure nature of the
entry questioned by the advocate depute: it was but one of a number of entries across a
number of months and was not a date of any direct significance to the evidence upon which
the Crown relied. In these circumstances the Commission does not believe that the
applicant's defence was so inadequately prepared that the test for defective representation
m^8^ be met.

\V}^i '130. Furthermore, the Commission is of the view that the additional evidence that the
-,sf<^^ applicant's current representatives are suggesting should have been lodged by the
applicant's trial defence team would not have provided any support for Miss Ross's initial
assertion about the time of the cinema visit. On the contrary, the cinema listings - which
suggests that the film 'Ocean's Eleven' was being shown on the evening of 15 February
2002 at the Odeon Cinema, The Quay, Glasgow only at 6.45 pm, 9.00 pm and 9.30 pm further support the Crown's argument that the accuracy of Miss Ross's evidence based on
her diary entries was undermined. Any scrutiny of the cinema listings in the context of the
applicant's trial would therefore not have assisted the defence in any significant way.

131. Accordingly, the further points that have been raised on the applicant's behalf under
this submission do not lead the Commission to believe that there may have been a
miscarriage of justice in his case.
Eighth submission: defective representation issues re witnesses Camcart & McKinlay
132. The submissions made on the applicant's behalf argue that the applicant was
defectively represented in respect of the failure of his defence counsel to call the witnesses
Fraser Cathcart and James McKinlay in order to undermine Charles Bowman's evidence of
having seeing a white car driving off from Newton Station Road, Cambuslang shortly after
the shooting.
The Commission's Response
133. The Commission's understanding of the legal principles relating to defective
representation were summarised at paragraphs 405 - 411 of the December statement of
reasons. Furthermore, the Commission's understanding of the significance of the evidence
of these two defence witnesses and the rationale behind the decision not to call them is set
out in paragraphs 419 - 425 of the December statement of reasons.
134. The further submissions re-examine the evidence of the witnesses Cathcart and
McKinlay and highlight matters which are regarded as supporting the evidence they could
have given. Ultimately, however, the decision whether or not to call these witnesses was
one made at trial by the applicant's solicitor advocate. It is clear that the defence was aware
of the evidence these witnesses could have given, and made an informed decision not to lead
that evidence, as set out in the December statement of reasons. The Commission has
reconsidered that decision in light of the further submissions, but remains of the view that
defence counsel's decision not to call either witness, apparently based upon a concern that
to do so would damage the potential benefit to the applicant's defence of Stephen Madden's
negative identification evidence, was a tactical decision within the discretion of counsel
which was consistent with the applicant's defence being properly presented.
135. The Commission would add that it does not accept the submission that, by taking the
approach they did, the defence 'accepted the Crown's "crucial inference" without
challenge'. The 'crucial inference' referred to was that the Saab was the getaway car, not
simply that a white car was the getaway car. The Commission has already explored the
decision not to undermine the credibility of the witnesses Madden and Edgar, and the
potential impact their evidence would have had on the Crown case, if believed (see
paragraphs 109 to 111 above). Their evidence did of course contradict in material respects
the suggestion that the Saab was the getaway car, as well as the identification of the
applicant and the clothing. Moreover, Mr Bowman's evidence was not simply accepted by
the defence. For example, he was cross-examined with some effect about his prior
identification of a Volvo as the car he had seen (see paragraphs 227 and 236, below). In
these circumstances, the Commission does not believe the defence can be said simply to
have accepted that the Saab was the getaway car.
136. For the foregoing reasons, the further points that have been raised on the applicant's
behalf under this submission do not lead the Commission to believe that there may have
been a miscarriage of justice in his case.
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Ninth submission: CCTV evidence
137. This submission, made on the applicant's behalf by Mr Neil MSP, argued that the
significance of the absence of any sighting of the Saab on the available CCTV evidence in
the applicant's case justified the case being referred to the High Court.
The Commission's Response
138. The Commission notes that these submissions, in respect of the significance of the
absence of any sightings of the white Saab motor vehicle on CCTV recordings, in particular
in the Easterhouse area, are a reiteration of submissions made in support of the original
application which were dealt with by the Commission in paragraphs 386 to 403 of the
December statement of reasons.
139. For the sake of clarification, it should be noted that it was the position of the Crown
from an early stage in the case that there were no recorded sightings of the white Saab
abandoned in Balcurvie Road and that this position was arrived at following extensive
review by investigating police officers of the CCTV recordings available for the potential
routes of the vehicle from Newton Station Road. Strathclyde Police advised the applicant's
defence team of this fact at an early stage of the case. As indicated above at paragraphs 81 to
83, the Commission conducted its own review of the CCTV video recordings available
relative to the Easterhouse area for the night in question. The Commission was unable to
find any sighting of the white Saab prior to it being abandoned in Balcurvie Road in the
recordings it viewed. In the course of its previous investigations the Commission had also
ascertained that any CCTV cameras which were located at Newton Station did not provide
any clear views of the roadway of Newton Station Road.
140. It is perhaps helpful to clarify also that while it was suggested in evidence that the
white Saab car might have taken a route from Cambuslang to Easterhouse via the M74, M73
and M8 motorways, two police witnesses gave evidence to the effect that it was not
customary under the CCTV systems covering these roads (operated by the National Driver
Information and Control System (NADICS)) to record live CCTV from any road facing
cameras unless there was a specific instruction to do so from Strathclyde Police, usually in
relation to an ongoing incident. During the Commission's further enquiries it obtained
confirmation from NADICS that this position is correct.
141. In relation to the shooting of Justin McAlroy, it is clear that no request was made by
the police for any CCTV images from the NADICS to be recorded. The Commission
considers that this was most probably because the significance of recording the CCTV
images from the NADICS cameras in the aftermath of the shooting of Justin McAlroy was
only identified after the abandoned Saab had been found and linked to the shooting.
Therefore, if the Saab did take the motorway to Easterhouse, images of it would have
appeared on the NADICS cameras but they would not have been recorded.
142. Furthermore, in respect of the CCTV recordings covering the Easterhouse area, it is
important to note that many of the cameras involved were not specific traffic management
cameras, but were multiplex security cameras intended to provide localised building or
forecourt security for the individual entities operating the systems (Easterhouse Sports
Centre, Mecca Bingo and Queenslie Industrial Estate) rather than coverage of the roadways
adjacent to those individual buildings and forecourts. As such, the quality of the images
recorded relative to the adjacent roadways, upon which the white Saab car may have
travelled, is either not of a high standard or is non-existent. Furthermore, of those cameras
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that did cover roadways many of them were in areas of Easterhouse away from the location
of where the white Saab was abandoned.
143. In light of the foregoing, the Commission remains satisfied that it was possible for
the Saab to arrive at the site of its abandonment from the locus of the shooting without that
journey having been recorded by any CCTV camera. The timing of that abandonment was
referred to in the accounts of a number of witnesses (see paragraph 402 of the December
statement of reasons).
144. Accordingly, the further points that have been raised on the applicant's behalf under
this submission do not lead the Commission to believe that there may have been a
miscarriage of justice in his case.
Tenth submission: firearms discharge residue evidence
145. This submission, made on the applicant's behalf by Mr Neil MSP, argued that the
FDR evidence was 'totally unreliable and suspect.' In support of this submission reference
was made to Dr Lloyd's conclusions, the small number of particles, the absence of FDR
within the Saab and at the applicant's address, and the fact that more particles were found
on the deceased's clothing than on the clothing recovered from the Saab.
The Commission's Response
146. As discussed above at paragraphs 38 to 44, the Commission spoke to Dr John Lloyd
regarding the opinions he expressed in respect of the significance of FDR evidence found in
the applicant's case. This confirmed the Commission's understanding of the evidence that
Dr Lloyd provided at trial in connection with the applicant's defence (summarised at
paragraphs 113 - 121 of the December statement of reasons). The Commission notes Dr
Lloyd's view that the lack of particles on the Saab itself was not significant, as it was not
suggested in evidence that the gun had been discharged inside the car. In the Commission's
view it is reasonable to assume that the same considerations apply to the lack of FDR at the
applicant's address. Having spoken to Dr Lloyd and having conducted a detailed review of
the records relating to the recovery and examination of the relevant items, the Commission
has found nothing which leads it to believe that the FDR evidence is either unreliable or
suspect. Dr Lloyd's evidence in respect of the FDR particles was of course before the jury
at the trial. The question of whether, given the small number of particles found, the jury
was entitled to reach the conclusion that the applicant was guilty, is a separate issue which
has already been addressed by the Commission (see paragraphs 85 to 94 and 113 to 116,
above; paragraphs 90 to 128 of the December statement of reasons). It is sufficient to say
here that the further points that have been raised on the applicant's behalf under this
submission do not alter the Commission's views in that regard, and do not lead the
Commission to believe that there may have been a miscarriage of justice in his case.
Reasons for Referral
147. The Commission's reasons for referring the applicant's case relate to its
reconsideration of matters concerning the identification of the perpetrator, the clothing and
the car. These were matters first considered and rejected by the Commission under grounds
2 and 3 in the December statement of reasons (see paragraphs 129 to 232). As the
Commission has now come to a different view on these matters, it is worth setting out the
material information in some detail here, albeit this involves duplication of parts of the
December statement of reasons. The approach the Commission has taken below is (1) to
47

address the arguments relating to the dock identification of the applicant's eyes as
resembling those of the perpetrator, and then (2) to address the issues concerning the
identification of the clothing and the car, before (3) reaching its overall conclusions on these
matters.
148. Subsequent submissions were also made on the applicant's behalf in respect of these
matters following the issuing of the December statement of reasons. The fourth and fifth
broad submissions related to the dock identification and the identification of the clothing
and car. Those submissions are set out in 'The further submissions' section, above.
(I) Dock identification
Submissions to the Commission
149. The original submissions to the Commission (see appendix, item 2), drafted by
counsel, argued that the circumstances of the dock identification of the applicant by Tracy
McAlroy as resembling the killer by his eyes were incompatible with the applicant's right to
a fair trial under article 6 of the European Convention on Human Rights (the Convention).
Reference was made to passages from the Privy Council's judgment in Holland v HMA
2005 SCCR 417. Counsel suggested that the dock identification was sought despite the fact
that in her witness statements Mrs McAlroy had said she could not identify the perpetrator,
and that this was contrary to Crown Office policy as stated to the Privy Council. It was also
argued that the identification parade was abandoned because the conditions were unfair and
in breach of guidelines and that the showing of the clothes on the mannequin was irregular,
improper, contrary to police practice and 'clearly misinformed the witness and clouded her
ability for accurate recall' (submissions on the identification of the clothing are addressed
further below).
150. Reference was made in the submission to the accompanying draft grounds of appeal
(see appendix, item 3) regarding the absence of adequate safeguards for identification (as
envisaged in Holland), namely that it was a weak circumstantial case in which ordinary
corroboration was absent, the directions were inadequate and there was an absence of real
challenge by the defence. It was argued that the circumstances were so extreme that the trial
judge ought not to have admitted the evidence, despite the absence of objection, but that in
any event once admitted in the whole circumstances the trial was rendered unfair.
151. A separate ground in the draft grounds of appeal argued that, in the peculiar
circumstances of the applicant's case, the trial judge's directions were inadequate in relation
to the dock identification. In particular it was suggested that the directions given were
insufficient to safeguard the applicant's right to a fair trial in that the jury were not directed
to consider (1) the fairness of and dangers inherent in the dock identification, (2) the
irregularity of, and likely effect on the reliability of the witness's evidence of, the preceding
mannequin show, and (3) the absence of any prior opportunity to identify properly and in
fairer circumstances at a parade, and the fact that the witness indicated in police statements
that she could not identify.
152. The further submissions the Commission received in response to the December
statement of reasons are set out in full above. In short, they repeat the argument that the
dock identification by Tracy McAlroy should have been ruled inadmissible because the
circumstances surrounding it were so extreme. Reference is made to her previous
statements and precognitions in which she indicated that she could not identify the man she
saw, and to the circumstances of abandonment of the identification parade. It is pointed out
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that there was no previous identification of the applicant, either by photograph or at parade,
and that despite the nature of the questioning by the advocate depute it was obvious that he
sought to elicit from the witness an identification of the applicant in the dock.
The Commission's Response
153. The Commission summarised its understanding of the approach taken by the Privy
Council in Holland at paragraphs 138 to 140 of the December statement of reasons.
Thereafter, the Commission summarised Tracy McAlroy's statements and precognitions, the
identification parade report, and extracts from Mrs McAlroy's testimony, the speeches to the
jury and the judge's charge. For ease of reference, the substance of those summaries is
recreated here.
*

Applicable law

154. The leading case on the admissibility and fairness of dock identification is Holland.
The Commission notes that Holland is distinguishable from the applicant's case in that the
Privy Council concerned itself only with the situation where identification was a live issue
at trial and the Crown witnesses who identified the accused in court had previously failed to
pick him out at an identification parade. The Board noted specifically that the appeal did
not touch on the use of dock identification in other cases (paragraph 46). However, the
Commission recognises that Holland nevertheless provides helpful guidance on questions of
admissibility and fairness of dock identification evidence (see also Pipersburgh v The
Queen [2008] UKPC 11, discussed at paragraph 172 et seq, below).
155. In Holland the Privy Council rejected the suggestion that dock identification per se
was incompatible with the Convention (paragraph 37) and stated that the proper approach is
to ask whether, having regard to all the elements of the proceedings, including the way in
which the identification evidence was obtained, the accused had a fair trial in terms of
article 6 (paragraph 41). It was noted that, although the possibility could not be excluded
that in an extreme case the admission of dock identification evidence would inevitably
render the trial unfair, or that during the trial a judge might conclude that such evidence had
made the trial unfair, normally article 6 will not raise questions of admissibility and in most
cases it will be impossible to reach a view on the matter of fairness until the judge has given
his directions to the jury and the verdict had been returned. As such, generally the matter is
one for the appeal court to determine after considering all aspects of the trial (paragraph 41).
156. The Board also noted that two factors weigh in favour of the conclusion that an
accused did have a fair trial, firstly that he was legally represented and the rights of the
defence were respected, with the representative being able to challenge admissibility, crossexamine the witness and address the jury on weaknesses in the evidence; and secondly the
directions of the trial judge. It was further noted that the significance of the contested
evidence in the context of the Crown's case as a whole will be relevant, and that as such
decisions on fairness depend very much on the circumstances of the individual case and will
afford only limited guidance in subsequent cases (paragraph 42; also paragraphs 57-58).
•

Tracy McAlroy's police statements and precognitions

157. Copies of Tracy McAlroy's accounts are contained in the appendix (items 4 to 12).
The suggestion is made in the submissions to the Commission that in Tracy McAlroy's
police statements she said that she could not identify the man she had seen. It is noted that
her first statement to the police, taken on the night of the incident, ended 'I cannot identify
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the man who ran off.' This is not repeated in her subsequent police statements. It is clear
from her next statement, of 11 March 2002, that her position was that the man she saw had
looked in her direction and that she could see a dark scarf wrapped around his mouth and
nose. In her statement of 12 March 2002 she repeated the description of a scarf covering the
nose and mouth wrapped around the person's face and stated that he had run directly under
the lamp post outside the driveway which was well lit.
158. However, although Mrs McAlroy's Crown precognition repeats the suggestion that
the man looked in her direction, the precognition ends 'Although I can identify the clothing
of the man who shot Justin I cannot identify the man himself.' In her defence precognition
she is recorded as stating 'I do not think I would be able to identify the man I saw on the
night of 7th March 2002 who was wearing the clothing I have described. I do not know and
could not identify William Lewis Gage.'
• Identification parade
159. The submissions also raise issues about the abandoned identification parade, on 12
May 2002. The identification parade report was Crown production number 19 at the trial
(see appendix, item 25). It records that the applicant was 31 years old at the time and that,
of the six stand-ins, five were 18 years old and one was 20. The report records the
applicant's objection that he was at least ten years older than each of the stand-ins. His
solicitor supported his objection and also pointed out that one stand-in had a slight beard.
The response by the officer conducting the parade was recorded as being that he agreed that
the stand-ins were 'considerably younger' but that as masks were to be worn to partially
cover their faces and as they were of general height and build, the officer did not consider
the parade to be unfair. As regards the objection to the slight beard, the officer's response
was that it was only a couple of days of growth and was very light coloured. He indicated
that he did not intend to take any further action as the applicant would be masked in any
event. The report then records that the officer informed the applicant's solicitor that at that
late stage it was unlikely that he would be able to find five similarly aged stand-ins and that
the witnesses had been kept waiting for 11A hours, so it was his intention to run the parade
with the masks worn. The solicitor was asked to discuss the matter further with the
applicant but the applicant was adamant that he would not take part under the arrangements
as they stood. The parade was then abandoned.
160. It appears that little if any evidence was led at trial regarding the identification
parade or the contents of the identification parade report. No reference was made to it in the
speeches to the jury or the judge's charge, although the showing of the mannequin to the
witnesses immediately after the abandonment of the parade was referred to a number of
times. The officer conducting the parade (Detective Inspector Welsh) and the officer
witnessing it (Sergeant Munro) were on the Crown list of witnesses. Only the latter was
called to give evidence. A legal officer of the Commission listened to the tape recording of
Sergeant Munro's testimony. There was no mention made of the identification parade
during his evidence.
161. The Commission reiterates that there is nothing in the papers the Commission has
reviewed to indicate that Tracy McAlroy was ever asked by the police to make any other
identification, such as by photograph.
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•

Tracy McAlroy's testimony (see appendix, item 13)
> Examination in chief (at page 41 et seq of the transcript)

'... Now I've asked you about the clothing this man was wearing, were you able to see
his hair at all? — No.
No. You 've indicated you were'able to see part of his face? - Yes.
Were you able to see what colour his hair was? — White. [NB given the witness's
responses to the preceding questions, the Commission considers it likely that the
question here (or at least the witness's response) related to skin colour rather than hair
colour.]
White, alright. Did you get any impression about his age? - Just the way he was
running I thought he was young because he was fit.
What made you think he was fit? - Because he was running fast.
He was running fast, alright. Can I take it then that he wasn 'tfat? — No.
What sort of build was he? - Medium.
Medium build, alright. And slim, is that correct? - Yes.
Yes. Did you get any impression as to his height at that stage? - Yes.
Was he short, medium or tall? - Medium to tall.
Were you able to see his eyes? - He looked (inaudible) yes.
Did he look at you? - Yes, when he was running by he looked at the door when the door
opened.
Right. Would you be able to recognise that man if you saw him again? -1 don 't know.
You don't know. Well at any stage have you seen anyone that resembles him? - Yes.
Where? - (no answer).
Whereabouts? - (inaudible).
I'm sorry? — There.
In this courtroom? - Yes.
Whereabouts? - Between the two police officers.
The man sitting between the two police officers? - Yes. (Inaudible) eyes because I'll
never forget the eyes.
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So why... (he eyes and you say that this man sitting between the two police
resembles the man you saw, is that correct? - Yes.

officers

Are you able to say whether that is the man that you saw? —I'm not (sic).
How sure would you be of the resemblance? - It's just I'm not a hundred percent sure,
I've got a vision, I've got a picture of his eyes.
And how does this man's eyes resemble the man that you saw? - They eyes, I think I
seen them that night but I'm not a hundred percent sure.
You're not a hundred percent sure. I know this is difficult Mrs McAlroy but how can
you possibly express it in percentage terms as to how sure you might be? - (no answer).
You can't say? — I can't say.
Can you help us any more about what it is about the eyes that you recognise as
resembling the man that you saw on that particular night? - Scary eyes.
Scary eyes. Did you see the nose of the man who was... who you saw on that particular
night? - Just (inaudible).
Alright. Now the man that you 've said resembles this man, do you recognise anything
about the nose? - No.
So it's the eyes that caused you to say there is a resemblance? - Yes (sic).'
> Cross-examination (at page 81 et seq of the transcript)
'One of the last tasks that you were given by the police I think was to go and look at a
mannequin? - Yes.
I heard some evidence about this yesterday and you were asked to look at photographs
you 'II remember in production 8, d'you remember that? - Yes.
Now I'd like to ask you something about that and it's really about the circumstances in
which this mannequin was revealed to you. Could you maybe just in your own words
tell me you know just how they introduced the mannequin to you? — Just like in the
photograph I seen yesterday, just standing straight with the clothes on and they 'd asked
what position did I see the person with those clothes on and they kind of manoeuvred it
about to the position that this person was running in.
Was this mannequin in some kind of anteroom or something like that? - It was just like a
small room.
In a small room. And when you were taken into the small room was the mannequin
already dressed and wearing this clothing? — Yes.
And were you taken aback when you saw it? — Yes.
Immediately? - Yes.
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And I take it when you went into the room the light was on? - Yes.
So the place was already illuminated? - Yes.
Bright lights in the room were they? — Yes.
And there were police officers with you, anyone else with you? — In the room.
Yeah -1 think it was just Mr Ferguson.
Just Mr Ferguson. And so you were immediately startled by what you saw? - Yes.
Throughout the course of the interviews that the police had with you, Mrs McAlroy, they
ashed you about descriptions? - Yes.
Of the person that you 'd seen. And they also asked you about the circumstances in
which you 'd seen this person running on that night, is that right? — Yes.
And I think you said yesterday that the circumstances in which you 'd seen this person
were that you opened your door and you looked out and you saw this person running
from right to left, from your right to your left; is that correct? — Yeah.
Passed a lamp-post which is at the foot of your driveway? - Yes.
Is that a fair summary of what you said yesterday? - Yes.
Thank you. Has that always been your position? - Yes.
Did you ever say to the police that you had in fact looked out of the panel, the glass
panel in your door? — Not that I recall, no.
Not that you recall. Could you have said that? - The front door was open, I
automatically pulled the front door open.
You automatically pulled the front door open? - Yes.
Are you sure about that? — Yes I'm sure.
Could you stay with me for a moment at the statement dated 11th March 2002, that's the
one we 've been dealing with? — Yeah.
It's the big long one. Now I'd like you to go to page 19 for me, okay. Just familiarise
yourself with that? - Yes.
Okay. Now let's see if you can help me with what's been taken at page 19. I think in
order to start it we have to go back to page 18 to the last paragraph there take the whole
thing in context, the paragraph that will begin around 5-5... sorry 5-10pm. Found that
one as well. Does that read, "Around 5 to I0:00pm I was in the kitchen chopping the
food up for a fruit salad"? — Yes.
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"Kelly was in the kitchen with me. I heard a loud bang and we both looked at each
other, I got a fright, I thought it was a car backfire. I ran into the hall and looked
through the glass in the front door, but en route I heard three more bangs. I tiptoed to
look out of the door window due to its level and saw a man running from my right side
to left on the footpath near to a lamp-post at my driveway", is that what's written down
there? - That's what's written down there but that's not what happened.
Alright. So do you agree with me that what's been written down is what you're saying
to the police? - Yes, I must have said it but I can't remember saying it, I can't remember
exactly what happened that night.
Yes. It goes on to say, "He looked in the direction of me and I saw that this man had a
padded jacket on with a large bulky hood like an anorak, it was waist-length possibly
longer, the food [sic] was Eskimo type" d'you remember saying that? — Yes uh-huh.
And what did you mean by Eskimo type? - (inaudible)...
[After some cross-examination about what Mrs McAlroy meant by her description of the
jacket and hood (see the summary at paragraph 203, below)...]
Does the statement go on to say, "He had a dark scarf wrapped around his nose and
mouth, he had dark trousers and dark shoes? — Yes.
"Had a dark scarf wrapped around his nose and mouth, he had dark trousers and dark
shoes "? - Yes.
Would you agree with that? - Yes.
Okay. "I could see he had dark hands, possibly gloves, as they were flaying around as
he ran over the grass to my left over common ground towards the cul-de-sac ", is that
right? - Yes.

Okay thank you, we 'II go back to the statement if you will. Does it go on to say, "I
opened the door to look out and I had not even realised the Jeep driven by Justin was
parked in the driveway next to my Audi TT"? - Yes, that [sic] correct.
Does it go on to say, "I ran upstairs to my bedroom window and looked out and saw
Frank, my next-door neighbour (Summers) and saw him shining a torch ", is that right?
-Yes.
And I think at that point you realised this was Justin, yes? — Yeah.
Now that's a bit different from what you said yesterday, d'you agree? - Yes (inaudible),
yeah.
And did you not say (inaudible) that you looked out of your door and saw this man
running past? - Yes.

54

But in this statement here it says you looked out of the... got up on your tiptoes and
looked out of the window in your door? - Yes well what I said yesterday, at that time I
was confused and was pregnant, wasn 't keeping well but I can remember that I did open
the door and look out and this man was under the lamp-post and I did look (inaudible)
bedroom (inaudible).
Well you see this was a long and detailed statement which the police officers took from
you and you 've already told me the (inaudible) time about taking this statement from
you, is that fair? — Yes that's fair, I was in the room with them for 7 hours at the time,
yes.
Would you look please at statement number 56 A which is dated 12th March 2003, it's
the next-day. Now this statement it would appear has been intended by the police only
to concentrate on the events of the night off March and again what I want to ask you
about is the content of that statement, okay. Does it begin, "I have already given a
statement to the police "? - Yes.
"In addition to the statement I have been asked if I remember more what happened after
Justin was shot on Thursday night", and it gives the date 7" March 2002. Did you say
that? - Yes.
And then the next paragraph, "I remember just when the shooting happened, when I was
looking at the front door of my house that's when I saw the tail-end of the man running
away over the grass at the side of the house towards Newton railway station ", does it
say that? - Yes.
"After this I heard Kelly shout, get the door shut, she was frightened and (inaudible)
behind", is that correct? - Yes.
"I do not know... ", sorry, "I don'(know if she saw the man or not. At this point we both
ran upstairs to the front bedroom, my bedroom, which overlooks Acacia Way", is that
right? - Yes.

I won't be much longer. "I have thought hard about the man's description ", got that? —
Yes.
I'll read it and you tell me if there is anything different, okay. "Athletic male, 5-11... ",
that's right okay, "... wearing a thick anorak type jacket waist length, it had a pearly
(sic) sheen off it with an Eskimo snood hood, possibly clip or stud fastening at the neck,
zip fronted", got that? - Yes.
"Zip or stud fastenings at the neck, possibly zip fronted. Gloves dark coloured, no
jewellery, obvious dark shoes and a scarf covering nose and mouth wrapped around his
face under the snood ", is that right? — Yes.
Now this statement seems to suggest that you saw the man more from the back, is that
wrong? - Pardon.
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This statement that we 've been dealing with, it seems to suggest that you saw this man
more from the back? — It was the side (inaudible).
More the side? -I'm not lying...
... Right. I'm not suggesting you are lying, okay we 're going through the statements and
we are trying to discover just exactly what it was that you did see that night; okay. Do
you understand? - Yes.
D 'you understand there has been a passage of time obviously? ~ Yes.
Yes. And also that at that time these statements were being asked or these questions
were being asked and it was close to the event? — Yes.
Okay and they've been written down as you can see, d 'you understand that? - Yes.
And what I was asking you was about the part that you saw of this man, you see and
what you 're saying to me is it was possibly from the side, is that right? - Yes.
And possibly not the tail-end, is that correct? - No it wasn 't (sic) the tail-end.

When these things were happening did it seem to be going on for a long time or a short
time? - On the night (sic).
Yeah? - On the night.
Yeah - Just it was (inaudible) I just can't remember everything happened it felt quick...
but I don 't know it just happened so fast because obviously (inaudible) recognised that
the car was in the drive or it (inaudible).
Are you okay. Would you agree with me that on each of the occasions at the beginning
of when the police spoke to you were they anxious to get from you a description, is that
right? - Yes.
Was this something that they pressed you on? - Pardon.
Was this something that they pressed you on, getting a description? — No not really, just
everything, it was mainly everything they (inaudible).
Right, I understand. Would you also agree with me that when you were giving these
descriptions that you didn 't mention eyes at any time? — I didn 't mention to John
McConnell (sic), is it John McConnell (sic).
When was that? — I can't recall exactly when it was.
Was it before or after you saw the mannequin? -1 don't know. '
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> Re-examination (at page 102 et seq of the transcript)
'... Now you've come to give evidence yesterday and today about something which is
fair to say happened in March of 2002, is that right? - (inaudible).
So yesterday and today you 've been trying to recall something which happened almost 2
years ago, is that fair? - Yes.
Now are you quite clear that as to the first time you saw this man on that particular
night? — Yes.
And where was that? - Under the street lamp.
Under the street lamp, at the top of the drive? — Uh-huh (sic).
Now in fairness to you I wonder if you could have before you statement number... I think
it's either S6 or 56. Have you got that? - Yes.
So is that what you did first? - Uh-huh.
Yes. And then you say, "I saw a man at the top of my driveway ", did you say that to the
police? - Yes.
You described him as being aged late 20s, early 30s, slim to medium build and 5 ft JO
inches tall; is that correct? - Yes.
So shortly after this event you were able to say to the police that the first occasion when
you 'd seen this man he was at the top of the driveway, and was that the same as your
evidence yesterday? — Yes.
At the top of your driveway there is a lamp, is that correct, a lamp-post? ~ Yes.
And / take it that is there to light up that particular area? - Yes.
And was the area lit up by the light at this stage? - Yes.
And were you able to get a clear view of this man? - Yes.
And again could you have a look also at the statement which is number S6A or 56A,
could you have that in front of you? — Yes it's there.

... is that the statement which is taken on 12l March 2002 at 1145? - Yes.
And it's taken by DS Ferguson, is that right? - Yes.
Now on page 7, can you turn to page 7 please. Now do you have page 7 in front of you?
-Yes.
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Now about halfway down the [sic] you see there is a paragraph beginning, "The man
passed directly ", d 'you see that? - Yes.
And what you 've said to the police - according to the statement - is, "The man passed
directly under a lamp-post outside my driveway and was well lit", d'you see that? - Yes.
And is that what you said to the police? — (inaudible).
And is that again where the man was when you first saw him? - (inaudible).'
•

Advocate depute's speech to the jury (see appendix, item 22)
Wow, it is fairly clear in relation to the evidence that you have heard that the evidence
say from the scene of the crime is variable shall we say in nature and you will recall that
there was only one witness, Tracy McAlroy, who identified Mr Gage by virtue of his eyes
as resembling the shooter. What we have here as well as the identification is a
circumstantial case and it will be my submission to you that the combination of
circumstances in this case leads you in only one direction and that is the direction of
William Gage...' (At page 6 of the transcript.)
'The starting point of the night's events takes place in Acacia Way in Cambuslang, a
fairly unremarkable housing estate that are springing up and have sprung up all over
the country. Tracy McAlroy is in the house that evening and you will recall she said it
was about 10-ish. She was in the kitchen, she heard a loud noise. It was like a car
backfiring and she heard it two or three times and this was confirmed you may think by
many of the other neighbours and indeed that may well be confirmed you may think by
the finding of cartridge cases in the location and indeed the evidence of Mr Withers, the
firearms expert. She goes to the front door, she looks out and sees a man under a street
lamp. Now, you might well think that given the proximity in time that that was the man
who had fired the gun. She thought he looked suspicious and either running from right
to left or going from right to left towards the grassy area at the side of the house. He
had dark clothing which seemed to be shimmering, he had a hood, he had one hand in
his pocket, she saw his face and he looked at her. He was running round the corner of
the street towards where the houses were being built. She identified the clothing that the
man was wearing. Firstly she identified the jacket. Secondly she identified the trousers
and thirdly she identified the snood which was being worn on that particular night.
Then she said, and she was asked whether she had seen the man again and she said that
she identified the accused as resembling the man because of his eyes although she
accepted he had his face partially covered. Now, of course criticisms can be levelled at
all of the eyewitness evidence in this case because it is the very nature of these events
that they take place within a short space of time and people have a very limited
opportunity to see things, to register them and so on and so forth. But at the end of the
day that has to be coloured by the evidence which is found later. You have from her
identification of Mr Gage and indeed the identification of all the three critical items of
clothing...' (At page 9 et seq of the transcript.)
'To summarise, ladies and gentlemen, so far as most of the residents of Acacia Way are
concerned there is an identification of eyes, of the snood, of indeed the jacket and that is
consistent with the clothing being dark clothing. Then you have Julie Waugh who gives
a slightly different description or rather different interpretation. So that is Acacia Way,
ladies and gentlemen...' (At page 15 of the transcript.)
58

'In my submission to you, ladies and gentlemen, there is nothing strange or bizarre
about this entire situation.
We have identification of Mr Gage at the locus,
identification of the clothing, we have the white car with a man with dark clothing going
into the white car and leaving the Newton Station Road. The white car is then seen to
disappear and indeed the white car, looking at Mr Bowman's evidence, he thinks it may
well have been a Saab, the white car then goes along Westburn Road with Mr Madden's
car and disappears off in the direction of Easterhouse. The car is abandoned, it does
not appear to have been found and identified as being involved in any other reported
crime involving firearms and the key is found nearby so you may think it unlikely that
this was a situation of a stolen car. There is an attempt to burn out the car and inside
the car are found the bottle, the snood and the jacket and indeed the gloves and you
have the DNA evidence of what was found on these various items. This is despite the
fact that Mr Gage says that he has had no contact with any of the items which were
found in the car. Not only is DNA found on the snood and indeed the jacket but there is
firearms discharge residue also on the snood and on the jacket. And finally, although
Mr Gage or Miss Ross I should say indicates that he was in the West End of Glasgow at
the time this occurred, a mobile phone which you may think has an extremely strong
connection with Mr Gage which phones his partner an hour after a call which is made
at 10:32 to a number which is in his diary, that telephone we know without any doubt
was in the Easterhouse area of Glasgow at the time.' (At pages 36-37 of the transcript.)
Solicitor advocate's speech to the jury (see appendix, item 23)
'Then there is the incident itself, what witnesses saw and heard. The Crown would have
you accept and believe that Tracy McAlroy has identified the eyes of the accused.
Ladies and gentlemen, you heard Tracy McAlroy give her evidence. You saw the state
that she was in. It was pitiful to see but you also heard that she made several statements
to the police, ladies and gentlemen. In none of these statements did she mention once
eyes. Why not if that was the singular most important facet of her recall of what
happened on the evening in question? Well, ladies and gentlemen, scary eyes,
Production 8. Much later than the event she was taken to see a mannequin with eyes, no
doubt painted in or stuck in or whatever, we can't tell from the photograph. Are these
the scary eyes? In the course of her cross-examination she said well, I did mention
scary eyes but she couldn't remember when but there were various descriptions that she
gave, sure. Various descriptions that she gave of what she did. Was it that she ran from
the kitchen and she tiptoed up and she looked through the glass in the doorway or is it
that she opened the door and she saw, as my learned friend the Advocate Depute would
prefer it, as the Crown would prefer it I should say, a man conveniently under the lamp
post or is it that she ran to the door and her sister Kelly who was close behind closed the
door again because that is what Kelly said? Which is it? Then we are back to this
question about the eyes. The eyes don't have it, ladies and gentlemen, in my submission.
The eyes don't have it because the eyes don't feature in her statements made to the
police in the days following the event itself. Is that a basis upon which the Crown
should ask you to convict? Is that a basis, ladies and gentlemen, upon which you would
convict an accused person? Scary eyes, never mentioned. Well, it is a matter for you,
ladies and gentlemen but in my submission it is a matter which you should cast aside.'
(At page 47 et seq of the transcript.)
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•

Trial judge's charge to the jury (see appendix, item 24)

162. In explaining the use to which prior statements can be put, the trial judge stated the
following (at page 22; the transcript of the charge erroneously refers to 'McAlroy' as
'McElroy'):
'Now, thai may sound quite complicated, but let me just illustrate what I mean by
(inaudible) example. You will recall that there was some evidence of what Tracy
McElroy, the widow of the deceased, said to the police in a number of statements back in
March of 2002. To the extent that she confirmed in the witness box that what she said to
the police at that time was right, that yes, she did say these things, and that was in
accordance with her recollection, then that would become part of her admissible
evidence in the witness box. But where she queried the contents of earlier police
statements, for example on the question of whether she actually was standing at her
open door when she saw the man running away under the street light or whether she
was only looking out through the glass panels of her front door, which had been shut by
her sister: these parts of her prior statement that she queried, they are not her evidence;
her evidence is what she said in the witness box, and all you can use these prior
statements or the bits that she didn 't accept for would be as a valuable check or
comparison to help you decide whether to accept Tracy McElroy's evidence in the
witness box as truthful and reliable. Did she really see the killer from her own door,
from outside the open front door, where she apparently told the police that she tiptoed
up to the inside of the front door and looked out through glass panels? Did she really
see a man wearing the jacket that was produced in court -you remember the thin nylon
jacket - where she told the police on I think the ll'h March that the man she saw
running away was wearing a padded jacket, an Eskimo-style? Did she really see the
man's eyes, bearing in mind that the man's eyes received no mention in any of the police
statements that she made? These are the kinds of questions you will need to ask
yourselves when evaluating Tracy McElroy's evidence, and the police statements, even
though there are bits which she queried, are valuable in helping you in that task...'
163. Towards the end of the charge (page 36 et seq) the judge gave directions on
identification and a specific direction was given that on its own the evidence from the
witnesses in Acacia Way would be insufficient to convict:
'First of all, again looking at the main features or main factors relied on by the Crown,
what are you going to make of the eye witness evidence of Tracy McElroy? As you may
recall, she was the only person who claimed to have been able to recognise the accused
as the killer to any degree: and that was by what she described as the resemblance of his
eyes to those of the man that she said she saw running away just after the shooting. And
you will remember she also claimed to recognise the particular clothing that was found
in the (inaudible) in Easterhouse and was produced in court. Now, what do you make of
that evidence? You are going to have to evaluate it. In evaluating it, and indeed all the
other evidence from people who described things that they say they saw and heard that
night, it is very important that you should be aware of the general need for caution when
considering eye witness evidence. What you have to bear in mind is that people are
frequently mistaken and unreliable in what they describe as having seen and heard,
either because they may not be taking things in properly in the first place - they may not
have had a good opportunity to see or hear what they are describing - or possibly their
recollection may for some reason have become distorted at some later stage. So what I
want to stress is that before accepting evidence of this kind it's important that you take
60

full account of factors such as the opportunity the witness in question had to see and
hear during the things that are described in the witness box, the person's state of mind
at the time - was the person calm and rational and able to take things in, or was the
person agitated and distressed and perhaps easily confused? Was the person describing
something or someone familiar to them, in which case it would be easier to accept, or
someone or something unfamiliar, in which case it is a little bit more difficult? You
need to take into account physical factors, such as the time the person had to see or hear
what has been described, distances involved, angles of view, lighting conditions, that
kind of thing; you will have to weigh up all these things to see how far you can accept
eye witness evidence as credible and reliable. You will also have to think whether
anything else might have happened since the time of the two events that might have
distorted or coloured a person's recollection.
Now, I take as an example Tracy McElroy's evidence about the killer's eyes in
particular. And you are going to have to ask yourselves about that, ladies and
gentlemen. Did she really see the person from outside her door, as she claims, where
she told the police she was looking through a glass panel? Did she really have a clear
view of the person's eyes, where she was adamant that he was directly under a street
light (inaudible) projecting over his face that you might think would be liable to cast
shadows? Did she really see the killer's eyes at all, given that she didn 't mention that in
any of her police statements at that point? And could her evidence have been coloured
or distorted by seeing the police mannequin or dummy with all the clothes on it later on?
These are the kinds of questions you are going to have to ask yourselves in deciding
what to make of Tracy McElroy's claim to identify the killer by his eyes and equally to
identify the killer by his clothes: you have to go through the same kind of exercise again:
and similarly, the same kind of cautious approach will be necessary in relation to all of
the other witnesses giving eye witness evidence in relation to events on the night.
Then we come to what I might call the Easterhouse evidence, that is the finding of
clothing and other articles in the white Saab that was abandoned there about an hour
after the killing, but interestingly perhaps only a 15 minute journey away from
Cambuslang. Now, there is no dispute that some of the items in the car had William
Gage's DNA on them. Equally, it is beyond dispute that some of the items were also
contaminated to some degree with firearms discharge residues, and these are no doubt
very interesting facts, but I don't think anybody suggests that they are in themselves
capable of connecting William Gage to any particular event or to any particular place
or point. That is no doubt why the Crown went to some length to try to prove that the
white Saab found at Easterhouse was in fact the getaway car from Cambuslang, and
secondly that the clothing found inside that car was the clothing worn by his killer.
And here again the Crown place particular reliance on Tracy McElroy 's evidence and
also the evidence of certain of the witnesses who were in the vicinity of Acacia Way at
the time. Now, this is an area, ladies and gentlemen, that I suggest you will need to
consider very carefully indeed, ladies and gentlemen, because obviously if you don't
think the Crown have proved that the white Saab found at Easterhouse was the getaway
car, if it was the wrong car, or if you don't think that the jacket and snood found in that
car were in fact proved to have been worn by the killer, then various important
consequences would flow from that. If it is the wrong car, then Easterhouse would
cease to be of any significance as a location for timings, cameras, telephone calls and so
on, because it is the wrong car. And more importantly, if it is the wrong jacket or it is
the other items of clothing that are the wrong ones, then all the evidence about William
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Gage's DNA and the firearm discharge residue would cease to be of any application in
this trial at all. And if that was the situation, if you thought it was the wrong car, and
particularly if you thought it was the wrong jacket that was found there, then as regards
the identity of the killer all you would be left with, ladies and gentlemen, to go on would
be a variety of general eye witness impressions about age and general build and height
and so on coupled with one person, Tracy McElroy, claiming what she described as a
resemblance between the eyes of the accused and the eyes of the man she said she saw
running away. And I would have to direct you that in that situation, that is if it is the
wrong car and the wrong jacket - you would have no proper corroboration, no proper
corroborative basis, to hold this murder charge proved against the accused William
Gage, and you would require to return a verdict of acquittal, if all you were left with
was a few people who said general things about build and one person, Tracy McElroy,
claiming to recognise eyes: that would not be enough...'
Consideration
•

Admissibility of the dock identification

164. The argument was made in the draft grounds of appeal, and is repeated in the
submissions made in response to the December statement of reasons, that the circumstances
in the applicant's case were so extreme that the trial judge ought to have excluded Mrs
McAlroy's identification evidence. The Commission addressed this issue at paragraphs 149
to 152 of the December statement of reasons. Having reconsidered the matter in light of the
further submissions that have been received, the Commission remains of the view that, for
the reasons previously given, the circumstances were not per se so extreme such that the
evidence ought to have been ruled inadmissible. In short, the Commission maintains the
view that the absence in the applicant's case of any prior identification was not as extreme a
situation as occurred in Holland, in which the Privy Council did not consider a dock
identification inadmissible per se where the witness had previously picked out a stand-in at
the identification parade,
165. The Commission acknowledges that the parade that was abandoned in the
applicant's case, had it proceeded, would have gone against the relevant guidelines (see
paragraph 151 of the December statement of reasons). The further submissions emphasise
the failure by the police to reconvene the parade in fairer circumstances. The Commission
notes in that regard that it was always open to the applicant to request that the Crown
convene a parade, and to apply to the court if that request was refused (section 290 of the
1995 Act). Nevertheless, the circumstances of the abandoned parade must be borne in mind
when considering whether, on the particular facts in the applicant's case, the circumstances
surrounding the dock identification might have breached the applicant's right to a fair trial
under article 6 of the Convention or might have caused a miscarriage of justice to occur.
•

Article 6 considerations

166. Although the further submissions the Commission received on the issue of dock
identification were directed at the question of the admissibility of that evidence, the
Commission has reconsidered the trial judge's directions to the jury and has reconsidered
whether, taking into account all the relevant aspects of the trial, it believes that the
eyewitness identification evidence in the applicant's case might have breached the
applicant's rights under article 6, such that a miscarriage of justice may have occurred. It is
in respect of these questions (when taken along with the difficulties with identification of
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the clothing and the car, below) that the Commission has decided to depart from the
approach it took in the December statement of reasons. In explaining this decision, it is
necessary to revisit the matters identified in Holland as requiring particular attention,
namely the approach of the applicant's representatives, the directions to the jury and the
significance of the evidence in the context of the prosecution case as a whole. It is
convenient to commence with the Commission's fresh consideration of the directions the
judge gave.
> Trial judge's directions
167. The directions given by a judge at trial were recognised in Holland as being an
important safeguard of an accused's article 6 rights. As the Commission stated in the
December statement of reasons, the trial judge in the applicant's case did pay particular
attention in his charge to the evidence of Tracy McAlroy, the general directions he gave on
the matter of identification evidence were not in themselves criticised, and they were
broadly in keeping with the approach recommended by the High Court at the time (Holland
at paragraph 29; Farmer v HMA 1991 SCCR 986). Clearly the judge was alive to the
potential significance of the evidence, it being, as he acknowledged in the charge to the jury
and in his report to the appeal court, the only evidence that provided a direct link between
the applicant and the shooting.
168. However, in reconsidering the directions, the Commission is struck by the complete
lack of reference anywhere in the charge to the dangers inherent in the dock identification.
Indeed, there is no express mention at all of the fact that the identification was only of the
applicant in court.
169. The applicant's trial did of course pre-date the Privy Council's decision in Holland,
in which the Board made clear the distinction that fell to be drawn between directions on
identification in general, such as those the trial judge delivered, and directions on the
dangers of dock identification in particular (Holland, at paragraph 58). No doubt, as the
Commission stated in the December statement of reasons, such directions would have been
given in the applicant's case if the judge had had the benefit of the Board's decision in
Holland (and notwithstanding that in Holland the requirement for 'an appropriate and
authoritative direction' appeared to apply specifically to cases where a witness has
previously failed to identify an accused at an identification parade).
170. Nevertheless, the fact that at the time of the applicant's trial such directions were not
given as a matter of course can hardly serve to mitigate any prejudice to the applicant's right
to a fair trial that the absence of such directions has caused. In reconsidering this issue, the
Commission believes there is force in the argument that, in the peculiar circumstances of the
applicant's case, the jury ought to have been directed specifically on the dangers of
accepting the dock identification, on the absence of any prior identification in fairer
circumstances and the need to consider the fairness of the procedure, and that they ought to
have been directed to apply great caution before accepting that evidence. In the
Commission's view, the absence of such directions in the applicant's case amounts to a
misdirection.
171. In reaching the foregoing conclusion, the Commission has taken into account the
discussion of these matters in Holland. As indicated, on the face of it the requirement in
Holland for specific directions on dock identification was restricted to circumstances in
which there was a previous failure to identify an accused in fairer circumstances. However,
the Commission notes that, since the December statement of reasons was issued, the Privy
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Council has given wider application to the principles stated in Holland, applying dicta in
Holland to impose a duty on a trial judge to direct on dock identification wherever there is
an absence of prior identification, and not merely where a witness failed previously to
identify when given the opportunity in fairer circumstances.
172. The judgment in question is in the case of Pipers burgh v The Queen [2008] UKPC
11, an appeal to the Board from the Court of Appeal of Belize, delivered on 21 February
2008. Whilst the Commission does not consider Pipersburgh to be binding upon the High
Court in Scotland, the Commission considers the approach taken to Holland by the Board in
that case carries some persuasive force, not least because the judgment was delivered by
Lord Rodger, who was responsible for the leading judgment in Holland. The Commission
believes Pipersburgh offers insight into the approach the Board might take to a case such as
the applicant's. It is therefore worth setting out precisely what was said about Holland in
Pipersburgh:
'15 In Holland v HMA [2005] UKPC Dl; 2005 SC (PC) 3 the Board was concerned
with the contention that dock identifications of the accused, where the witnesses had
failed to pick him out at an identification parade, had contributed to making his trial
unfair in terms of article 6 of the European Convention on Human Rights and
Fundamental Freedoms. In Scotland, recommendations on the way that judges should
approach identification evidence, in general, are to be found in a Practice Note issued
by the then Lord Justice-General in 1977. In the course of his judgment in Holland, at p
20, para 58, Lord Rodger ofEarlsferry said:
"It is necessary, however, to distinguish between directions which a judge gives on
the approach to be adopted in relation to eye-witness identification evidence in
general and directions on the dangers of dock identification evidence, in particular.
The Lord Justice-Clerk referred to the Lord Justice-General's 1977 Practice Note
and to a series of decisions in which the appeal court have given guidance on
eyewitness identification in general. Important as these are in relation to that
matter, they do not deal with the peculiar dangers of a dock identification where a
witness previously failed to identify at an identification parade. "
In other words, a judge does not discharge his duty, to give proper directions on the
special dangers of a dock identification without a prior identification at an identification
parade, by giving appropriate directions on the approach to be adopted to eyewitness
identification evidence in general. Though related, the issues are different and, where
they both arise, the judge must address both of them. So, in the present case, even
assuming that the judge gave adequate Turnbull directions on the difficulties inherent in
all identification evidence, this does not mean that, taken as a whole, his directions were
adequate where the identifications were dock identifications without a previous
identification parade.
16 The problems posed by dock identifications as opposed to identifications carried out
at an identification parade are well known and were summarised in Holland 2005 SC
(PC) 1,17, at para 47:
"In the hearing before the Board the Advocate-depute, Mr Armstrong QC, who dealt
with this aspect of the appeal, accepted that identification parades offer safeguards
which are not available when the witness is asked to identify the accused in the dock
at his trial. An identification parade is usually held much nearer the time of the
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offence when the witness's recollection is fresher. Moreover, placing the accused
among a number of stand-ins of generally similar appearance provides a check on
the accuracy of the witness's identification by reducing the risk that the witness is
simply picking out someone who resembles the perpetrator. Similarly, the Advocatedepute did not gainsay the positive disadvantages of an identification carried out
when the accused is sitting in the dock between security guards: the implication that
the prosecution is asserting that he is the perpetrator is plain for all to see. When a
witness is invited to identify the perpetrator in court, there must be a considerable
risk that his evidence will be influenced by seeing the accused sitting in the dock in
this way. So a dock identification can be criticised in two complementary respects:
not only does it lack the safeguards that are offered by an identification parade, but
the accused's position in the dock positively increases the risk of a wrong
identification. "
Allowing for any differences in practice, their Lordships consider that these
observations apply equally to the position in Belize.
17 In the present case, it may well be that the judge bemoaned the fact that no
identification parade had been held and pointed out the advantages of such a parade.
But, despite what the Board had said in [Pop v The Queen [2003] UKPC 40; (2003) 147
SJLB 692], he did not point out that Mr Robateau had thereby lost the potential
advantage of an inconclusive parade. Moreover, while giving directions on the care
that needs to be taken with identification evidence in general, the judge did not warn the
jury of the distinct and positive dangers of a dock identification without a previous
identification parade. In particular, he did not draw their attention to the risk that the
witnesses might have been influenced to make their identifications by seeing the
appellants in the dock. And, perhaps most importantly, even if the judge's directions
would have ensured that the jury appreciated that this type of identification evidence
was undesirable in principle, he did not explain that they would require to approach
that evidence with great care. On the contrary, the closing words of the direction really
left the whole matter to the jury on the basis that the witnesses said that they knew the
men and it was simply up to the jury to accept or reject their evidence.
18 In these circumstances the Board has come to the clear view that the directions given
to the jury on the dock identifications were inadequate in the case of both appellants... '
173. In the Commission's view, whilst the Board's comment about the failure to direct on
the loss of 'the potential advantage of an inconclusive parade' may not be of as much
relevance to cases in Scotland, where the accused can apply to a sheriff to have a parade
held (as stated at paragraph 165, above), in general the approach taken by the Board in
Pipersburgh adds weight to the Commission's revised conclusion that, in the peculiar
circumstances of the applicant's case, the directions given were inadequate, that there ought
to have been specific directions on the fairness of and dangers inherent in the dock
identification in the absence of a previous, fairer procedure, and on the need for great
caution before that evidence was accepted, and that the absence of such directions amounts
to a misdirection. The Commission also believes that this question is one of general
importance beyond the specific circumstances of Holland, and merits specific judicial
consideration in a Scottish context, especially in light of the continued reliance upon dock
identification as an integral part of prosecutions here.
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174. Whether in the applicant's case the inadequacy in the directions has itself caused a
miscarriage of justice, or has contributed to a breach of the applicant's article 6 rights such
that a miscarriage of justice may have occurred, is a question that must be assessed in the
context of the case as a whole, including the conduct of the defence and the significance of
the evidence overall.
> Conduct of the applicant's representatives
175. In relation to the conduct of the applicant's representatives at trial, as was stated in
the December statement of reasons, the applicant's solicitor advocate did not object to the
dock identification during the trial. Nor did he invite the judge to give any specific direction
on the matter. His cross-examination of Mrs McAlroy was clearly intended to undermine
the reliability both of her identification of the clothing and of the applicant's eyes. Li
particular, he referred in some detail to passages from her previous police statements which
were inconsistent with her evidence, such as the suggestion in one statement (see appendix,
item 6) that she had only seen the 'tail end' of the man she saw running from the scene. He
also elicited the concession that she had told the police that she looked out through the glass
on her door, rather than opening the door. Moreover, he put it to her that she had never
mentioned the eyes of the person in any of her statements to the police.
176. However, in reconsidering the approach taken by the solicitor advocate, it is perhaps
worth emphasising the point that the solicitor advocate did not refer the witness to the last
line of her first police statement, in which she said that she could not identify the man she
saw. It appears clear that the jury therefore proceeded in ignorance of the fact that, on the
night in question, the witness was recorded as having stated baldly that she could not
identify the man. The Commission notes also that it was not suggested to the witness in
cross-examination that she might have been influenced in picking out the applicant by the
fact that he was in the dock, in circumstances which made it obvious that he was the man
the Crown put forward as having committed the murder.
177. In his speech to the jury, the solicitor advocate referred to a number of the matters he
had explored with Mrs McAlroy in support of his contention that her identification evidence
should be rejected. In particular, he re-emphasised the absence of reference to the person's
eyes in any of Mrs McAlroy's previous statements, he suggested that the eyes of the
mannequin she was shown by the police might have confused her memory and he referred
to the inconsistencies regarding whether she had opened her front door when she saw the
man. On the other hand, he did not make anything of the fact that the identification was
only of the applicant in the dock. He did not, for example, submit to the jury that the
evidence was unfairly obtained and for that reason should be discarded.
178. The Commission remains of the view it expressed at paragraph 159 of the December
statement of reasons, that the approach of the applicant's solicitor advocate to Mrs
McAlroy's evidence was adequate and that no question of defective representation arises in
this regard. Again, however, in its reconsideration of this matter the Commission is struck
by the absence of any reference to the dangers inherent in a dock identification, or of any
reference to the fact that no previous, fairer identification had been obtained. In other
words, the approaches of the solicitor advocate and the trial judge mirror each other, in that
the general issues about the reliability of identification evidence were explored, but no
attention was given to the specific difficulties with the dock identification or the fairness of
that procedure in the applicant's case.
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> Significance of the identification evidence
179. In Holland the Board recognised that one has to consider the significance of the
contested evidence in the context of the prosecution case as a whole before it can be said
that there has been a violation of article 6 (paragraph 42). The Board noted in that case that,
as the trial judge had directed the jury, the quality of the identification evidence was the
critical issue in the trial (paragraph 61).
180. In the Commission's view the contrast between the applicant's case and the position
in Holland is inescapable: of itself, the identification evidence by Tracy McAlroy of the
applicant's eyes was not a crucial issue at the applicant's trial. The judge directed the jury
that in order to convict the applicant they would have to be satisfied that the car found at
Easterhouse was the getaway car, and that the jacket found in it was that which was worn by
the killer. As the Commission stated in the December statement of reasons, one can take it
from their verdict that the jury were satisfied on both counts, neither of which depended
upon the identification of the applicant's eyes as resembling those of the perpetrator. The
appeal court affirmed this approach when it accepted the Crown's submissions that, without
the evidence of Tracy McAlroy, there remained a rational basis upon which the jury could
convict the applicant (and, by implication, a sufficiency of evidence; see also ground 1 in
the December statement of reasons and paragraphs 85 to 94 and 113 to 116, above).
181. The Commission placed weight on the foregoing matters in concluding in the
December statement of reasons that there had been no violation of article 6 (see paragraph
166 of the December statement of reasons). The Commission also noted that in evidence in
chief Mrs McAlroy qualified her identification of the applicant, which was never more than
a resemblance identification, by stating that she was unable to say if the applicant was the
man she had seen, that she was not a hundred per cent sure, that she could not put a
percentage on how sure she was, that she did not recognise anything about the applicant's
nose and that it was the eyes that caused her to say there was a resemblance.
182. However, in reassessing the apparent misdirection by the trial judge and the impact
on the applicant's article 6 rights of the issues surrounding the dock identification, the
Commission notes that the reliability of Mrs McAlroy's identification evidence was still
substantially in issue at the trial and was, potentially, of great importance in incriminating
the applicant: the identification of the applicant as the perpetrator was the main fact in issue.
As the judge noted, the identification of the eyes was the only direct link between the
applicant and the locus. Moreover, the advocate depute's approach in seeking a conviction
was to emphasise that evidence as part of the circumstantial case, rather than to marginalise
it. That much is evident from his speech to the jury (see the more detailed quotes above,
and the transcript itself, for further context):
'...there was only one witness, Tracy McAlroy, who identified Mr Gage by virtue of his
eyes as resembling the shooter. What we have here as well as the identification is a
circumstantial case and it will be my submission to you that the combination of
circumstances in this case leads you in only one direction and that is the direction of
William Gage.' (At page 6 of the transcript.)
'Then [Mrs McAlroy] said, and she was asked whether she had seen the man again and
she said that she identified the accused as resembling the man because of his eyes
although she accepted he had his face partially covered. Now, of course criticisms can
be levelled at all of the eyewitness evidence in this case because it is the very nature of
these events that they take place within a short space of time and people have a very
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limited opportunity to see things, to register them and so on and so forth. But at the end
of the day that has to be coloured by the evidence which is found later. You have from
her identification of Mr Gage and indeed the identification of all the three critical items
of clothing.' (At pages 10 to 11 of the transcript.)
'To summarise, ladies and gentlemen, so far as most of the residents of Acacia Way are
concerned there is an identification of eyes, of the snood, of indeed the jacket...' (At
page 15 of the transcript.)
'In my submission to you ladies and gentlemen there is nothing strange or bizarre about
this entire situation. We have identification of Mr Gage at the locus, identification of
the clothing, we have the white car with a man with dark clothing going into the white
car and leaving the Newton Station Road...' (At page 36 of the transcript.)
183. It is clear to the Commission that the dock identification was therefore one of
significance to the Crown's case, albeit not one upon which a legal sufficiency depended.
> Conclusions regarding dock identification
184. It is of course impossible to know whether or not the jury did in fact place any
weight on the dock identification in reaching their majority verdict, but in light of the
Crown's approach to that evidence, the limitations in the questioning and submissions of the
solicitor advocate, and what the Commission considers to be a misdirection by the trial
judge (all as identified above), the Commission considers it to be eminently possible that
this evidence did play a material role in the jury's decision.
185. Moreover, whilst the Commission continues to accept that, leaving aside the dock
identification, there remained a circumstantial case sufficient to sustain a guilty verdict, the
Commission notes that in relation to the matters which the jury were directed they had to
accept in order to convict, namely that the jacket and the Saab found in Easterhouse were
those used by the gunman, the principal direct evidence led by the Crown at trial in relation
to these items was also obtained in what at best was a poorly conceived way, that
heightened the danger of a mistaken identification. Any decision about the judge's
directions or about the fairness of the applicant's trial under article 6 must be considered in
the context of that evidence. It is therefore necessary to address it in some detail.
(2) Identification of productions
186. In the original submissions to the Commission, counsel's draft grounds of appeal
(see appendix, item 3) argued that the evidence of identification of the clothing by Tracy
McAlroy and the evidence of identification of the car by Charles Bowman were both
unfairly obtained and ought not to have been admitted. It was also argued that, even if
technically admissible, the circumstances of admission of this evidence rendered the trial
unfair. Li the opinion drafted in support of the application to the Commission (see
appendix, item 2), counsel stated that she was concerned by the irregularity of the police
conduct in securing identification of the clothing and the Saab. She stated that the witnesses
were shown productions in a suggestible way and when there was no basis in their
statements to support identification. She indicated that any agreement by the witnesses was
converted into identification and she referred to the showing of the Saab to Mr Bowman
who had described and identified a Volvo. She suggested that the police were on 'stronger
ground' in showing Mrs McAlroy the clothing but that the method used was wholly
improper and tainted.
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187. It was argued separately that the directions to the jury on both matters were
inadequate. Given that the trial judge's directions are an important consideration in any
assessment of the fairness of the trial, the Commission's approach in the December
statement of reasons was to consider the submissions in relation to the directions alongside
the submissions on article 6, and the Commission has adopted the same approach below in
relation to the identification of the productions.
188. The further submissions the Commission received in response to the December
statement of reasons are set out in full above. They repeat the argument in relation to the
identification of the clothing by Mrs McAlroy and the identification of the Saab by Mr
Bowman that the methods of obtaining the identification of these productions were unfair
and highly prejudicial to the applicant.
189. The approach the Commission has taken below is to address (a) the identification of
the clothing and then (b) the identification of the car. In each case more detailed summaries
of the submissions on these matters are followed by summaries of the relevant evidence and
then the Commission's consideration of the issues raised. Again, this is done for the sake of
clarity, albeit it involves substantial duplication of the December statement of reasons.
(a) Submissions to the Commission on the identification of the clothing
190. The draft grounds of appeal argued that the evidence given by Tracy McAlroy as
regards the identification of the clothing, in particular the jacket (Crown label production
number 3), was unfairly obtained and should not have been admitted. Reference was made
to the differing descriptions of the item that she gave in her police statements and it was
suggested that none of the descriptions was sufficiently similar to label 3 to allow the police
to justify showing the jacket to the witness as a match. It was suggested that in any event
the police ought to have shown the jacket alongside similar items, just as they did with the
car (NB the police initially showed the witness Charles Bowman the Saab on its own, as
discussed below, but they subsequently arranged a 'line up' of cars for witnesses to view on
the day of the identification parade — see the photographs in the appendix, item 27). The
argument was made that the conduct in showing the witness only the jacket, snood and
trousers and the manner of doing so, by confrontation with the mannequin, was irregular and
improper and was designed to elicit a positive identification. It was argued that the
procedure was unfair and inherently liable to produce error, and that thereafter the witness's
evidence was tainted and prone to repeating any error.
191. It was argued that, even if admissible, in the context of the whole circumstances and
the applicable safeguards, the effect of leading the evidence was to render the trial unfair.
192. It was also argued that the trial judge failed to give adequate directions in respect of
both fairness and reliability of the evidence. Reference was made to the judge's charge in
which he drew attention to the importance of the evidence and identified facts which
contradicted the identification of the jacket, but it was argued that he ought to have directed
the jury to consider the dangers inherent to the 'mannequin show' and the potential taint to
the evidence, to consider whether it was fair and to exercise caution given the background.
193. The further submissions the Commission received in response to the December
statement of reasons are set out in full above. In brief, it is submitted that reliance upon the
identification of the clothing was unfair because of the fire damage to the jacket, given that
(it was submitted) Mrs McAlroy would have been aware of the attempt to burn out what
police believed to be the getaway vehicle; and that, given the witness's fragile emotional
69

state, confronting her with the life size representation would have been terrifying and would
have tainted her subsequent identification of the clothing.
The Commission's Response
•

Tracy McAlroy's statements

194. As indicated, copies of Tracy McAlroy's accounts are contained in the appendix
(items 4 to 12). Also included in the appendix are photographs of the jacket (item 26) and
the dressed mannequin shown to Mrs McAlroy by the police (item 27).
195. In Tracy McAlroy's first statement, taken on the night of the incident, she stated that
the man she saw was wearing 'a blue or green hooded bomber jacket with the hood up and a
similar coloured scarf covering his nose and mouth.'
196. In her second statement, dated 11 March 2002, Mrs McAlroy stated 'I saw that this
man had a padded jacket on with a large bulky hood like an anorak. It was waist length
possibly longer. The hood was "Eskimo" type. He had a dark scarf wrapped around his
nose and mouth, he had dark trousers and dark shoes. I could see he had dark hands
possibly gloves...'
197. In her third statement, taken on 12 March 2002, she described the man as wearing 'a
thick anorak type jacket waist length it had a "pearly" sheen off it with an "Eskimo snood"
hood possibly clip or stud fastenings at the neck possibly zip fronted. Gloves dark coloured
no jewellery obvious dark shoes and a scarf covering nose and mouth wrapped around his
face under the snood. The jacket or anorak was not bubbled but flat material which was
thick.'
198. In a later statement dated 3 April 2002 Mrs McAlroy indicated that the artist's
impression of a jacket that she was shown was not similar to the one she had seen the man
wearing. (The artist's impression was based on Julie Waugh's descriptions of the jacket and
was lodged as a production at trial.)
199. In a statement dated 12 May 2002 Mrs McAlroy stated in relation to the mannequin
she had been shown that day:
7 was advised a short time later that the identification parade had been "abandoned".
At this time I was taken by DS Ferguson and DC McConnell into a room adjacent to
where I had been waiting earlier. Once there I saw a "Tailor's Dummy" facing me
dressed in dark clothing. I immediately recognised the jacket worn by the "dummy" as
that worn by the person who shot my husband Justin McAlroy. I recognised from this
jacket worn on the "Dummy" the "hood" and the "sheen" from the whole jacket. I
remember the "pearly" sheen I saw on the night my husband was shot. I also now
remember the "front panel" on the jacket as I remember distinctly as this man was
running, his right hand and part of his forearm were "tucked" tightly as if they were in
a pocket at the front of the jacket. His left arm was "flaying" around as he ran away.
My impression of this jacket was that it appeared "tighter" on the person who was
wearing it on the night. I would say the "Dummy" is smaller in "stature" that is build.
I also recognise the shape of the hood at the front of his face. Further to this 1 noticed
that the "Grey woollen " material exposed at the face was different to what I recall. I
feel that the material gave the impression of a "double hood" together with the shiny
hood jacket on the "Tailor's dummy". I do not recall this. I asked DS Ferguson to
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move the hood down the jacket and pull the grey material (snood) to the back of the
"dummy's" head. This in turn pulled the bottom part of the snood towards his mouth
and nose of the dummy. This is exactly as I recall this on the man wearing the shiny
jacket. To me this makes it look like a "scarf wrapped to the front of his face. That is
what I remember.
I now remember also that the trousers worn by the "Tailor's dummy" are the same as I
remember the "gun man" wearing. They "blend" in colour and texture to the jacket
worn which I recall.
DS Ferguson adjusted the position of the "dummy" so that I was viewing it "side on",
and I looked at it from its left hand side. I was very "frightened" by this image as it is
exactly as I remember seeing the person who shot "Justin ".'
200. In Tracy McAlroy's Crown precognition she described the man she saw as wearing
'what appeared to be a dark anorak which was approximately waist length. The hood was
up and he had a dark scarf wrapped round his nose and mouth. He had dark trousers on as
well. His hands were dark and he might have had gloves on.' In relation to the mannequin
she stated 'For some reason the ID Parade wasn't held but the police did take me into a
room and showed me a mannequin that was dressed in dark clothing. As soon as I saw the
mannequin I started to shake and was terrified. The mannequin was dressed exactly the
same way as the man... I'm quite positive about my identification of the clothing. When 1
was looking out the window next to the door the man couldn't have been any more than
about 10 yards away from me. Although I only saw him briefly I saw what he was wearing
and it is identicle [sic] to the clothing that was shown to me on the mannequin at Aikenhead
Road Police Office... Although I can identify the clothing of the man who shot Justin I
cannot identify the man himself.'
201. In her defence precognition Mrs McAlroy stated that the man she saw was wearing
'dark coloured trousers and a jacket and there was a sort of sheen off both the trousers and
jacket. He had a big dark coloured hood on his head. He was also wearing something
which covered the lower part of his face.' She was recorded as stating in relation to the
showing of the clothing 'Eventually, it was decided that the parade would not go ahead.
Instead, I was taken into a room and shown clothing which was on a model. I recognised
the clothing as being the same as the description I had given the Police... The only
difference was that whoever had dressed the dummy had put the hood part of it down more
or less covering the eyes and I explained that this had in fact been further back and the lower
part had been pulled up from the neck to cover the nose.'
*

Events at trial

202. In examination in chief (at page 14 et seq of the transcript, see appendix, item 13)
Mrs McAlroy described the clothing worn by the person she saw as dark. She described the
jacket as 'kind of charcoal' coloured, hooded and with a 'sheen off it'. There was
something like a dark scarf wrapped around the lower part of the person's face. At page 28
et seq of the transcript she confirmed that she had recognised the clothing on the dummy
that had been shown to her by the police as the clothing she had seen on the night of the
shooting and she identified the same clothing in court. She confirmed at page 45 of the
transcript that she had been upset when she saw the mannequin because 'it just brought
everything back from what I'd seen (inaudible) happened to my husband.'
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203. Passages from the cross-examination of Mrs McAlroy regarding the mannequin are
reproduced in the consideration of the dock identification, above. Although not quoted
there, she was also referred to her description of the jacket in her statement of 11 March
2002 as being a padded jacket with a large bulky hood like an anorak, and she was asked a
number of questions about what she meant by her description in that statement of the hood
as 'Eskimo type'. In summary, she said that the hood stuck out but that it was not as 'fat' as
a 'parka' jacket, and that it formed a kind of arc out round the head. She reiterated that it
was not like a 'parka' jacket. (See page 86 et seq of the transcript.)
204. The material parts of the speeches to the jury in relation to Tracy McAlroy's
evidence are also quoted in the consideration of the dock identification, above (see
appendix, items 22 and 23). hi addition, it is worth noting that, when addressing the
forensic evidence found on the clothing, the advocate depute re-emphasised the
identification of the snood by Tracy McAlroy (see pages 23 and 24 of the transcript of the
speech for further context):
'On the snood, the snood identified by Tracy McAlroy, was found firearms discharge
residue. On the jacket was also found firearms discharge residue...'
'Then you have the DNA evidence, firstly on the snood, the snood which was identified
by Tracy McAlroy, and on that you have both DNA and firearms residue...'
'You have DNA on the gloves and you have DNA from William Gage along with DNA
from Karen Robertson on the jacket. On the jacket which is closely associated and
indeed in the same car as the snood which has been identified by Tracy McAlroy.'
205. The passages from the trial judge's directions to the jury that are quoted in the
consideration of the dock identification, above, are also relevant to the present ground of
review. In addition, the judge made further specific comments about the evidence regarding
the clothing (at page 45; see appendix, item 24):
'Then moving away from the car, whether you think about whether it is the right car or
the wrong car, are you satisfied beyond reasonable doubt that the jacket and other items
of clothing have been proved to have been the clothing worn by the killer at the material
time? Here again you will have to weigh up what all the Acacia Way eye witnesses say.
You will remember about these items, and in particular about the jacket, perhaps the
only item (inaudible) distinctive? You may think if you get a fleeting view of somebody
running away in the dark you might possibly pick up a distinctive jacket. It is perhaps
rather more difficult - it is again a matter for you to assess — but you may think it is
more difficult to find anything distinctive about a scarf covering the lower part of the
face or about gloves that might have been worn, or about trousers. Now, if I just
concentrate on the jacket for a moment, a lot was said on Friday about colour. But I
suggest to you it would be very important to you to concentrate on type as well. It's
your recollection which counts, ladies and gentlemen, but you may think that one of the
striking features of the evidence that we have heard in this trial was the number of
people who described the killer's jacket at the scene as padded or (inaudible). You may
remember Julie Waugh, whose impression was of a jacket padded and stitched and so
on on the shoulders, and with a padded collar, which was turned into a series of
sketches by the police artist, Thomas McKendrick. You will remember all that evidence.
You have to take all that into account. You may also remember Stephen Madden
described the jacket of the man he saw getting into the car as (inaudible) or padded.
You may remember Agnes Edgar describing the man's jacket as puffy with padding, like
72

her own - she was wearing a quilted jacket of some kind in the witness box. And
perhaps most interestingly of all, you may remember that Tracy McElroy in one of her
earlier police statements said that she remembered the killer running away wearing a
padded jacket of an Eskimo type.
Now, these are all matters for you to weigh up in deciding what has and what has not
been proved about the clothing worn by the killer. You may also recollect - again it is a
matter for you — that Phyllis Craig described the killer's jacket as not waterproof and
not shiny, and when she was shown the jacket which has been produced in court she
said that in various respects that would not be like the one she remembered.
Now, ladies and gentlemen, I think you understand just how important it is for you to
weigh up and reach a view about all the evidence about the jacket, decide what you
make of it; because unless you are satisfied beyond reasonable doubt that all these
people, including Tracy McElroy in her early police statement, were mistaken about the
killer's jacket being padded or puffy or bubbly in some way, then the thin kagoule-type
[sic] jacket which was found in the Saab would appear to be the wrong one, or at least
the Crown would have failed to show that it was the right one. And in that situation, if
that was the view that you formed about the jacket, that would in turn raise serious
questions about the identification of the minor items of clothing, the snood, the gloves,
and you might think that all of that would put paid to any worthwhile link to the
accused's DNA, to the firearms discharge residues and to anything found in that car in
Easterhouse. So that is a very important chapter in the case to which I suggest you
would wish to give careful consideration.'
•

Position of Strathclyde Police regarding the 'mannequin show'

206. As stated in the December statement of reasons, the Commission wrote to
Strathclyde Police regarding the 'mannequin show', enquiring why the identification of the
clothing was approached in this way and whether consideration was given to a 'line-up' of
clothing. DI McConnell, the senior investigating officer, responded that the ideal situation
would have been to have the applicant stand in the identification parade wearing the
recovered clothing and the stand-ins wearing similar clothing. However, the clothing was
fire-damaged and therefore unique. He stated that to try and recreate fire damaged clothing
for the stand-ins would have been impracticable and in any event the applicant refused to
stand in the parade. The letter states that in fairness to the applicant, he was not compelled
to do so. Nor was he asked to wear the recovered clothing as it would only have drawn
attention to him. The letter then states 'There is [no] legal requirement to facilitate a line-up
of articles. Identification parades are for accused and suspects. The possible identification
of [the applicant] was the priority with the clothing being ancillary.'
Consideration
•

Admissibility of the evidence

207. The Commission addressed the admissibility of the evidence obtained from showing
the mannequin to Mrs McAlroy at paragraphs 194 to 201 of the December statement of
reasons, concluding that this evidence per se ought not to have been excluded. However, in
reconsidering this issue, the Commission is of the view that there is some force in the
argument that, in the peculiar circumstances of the applicant's case, the evidence of the
'mannequin show' ought to have been regarded as inadmissible. Although the Commission
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maintains its belief that, despite various inconsistencies between the items recovered from
the Saab and Mrs McAlroy's descriptions of the clothing she saw, it was not in the
circumstances inappropriate for the police to show her the recovered items, it is the manner
of doing so that causes the Commission concern. It was, as the Commission stated in the
December statement of reasons, an unusual and unnecessary procedure that did add to the
danger of tainting Mrs McAlroy's identification of the items (and arguably also her
subsequent identification of the applicant's eyes).
208. The Commission noted in the December statement of reasons that the securing of the
evidence by confronting the witness with the dressed mannequin did not breach any legal or
other procedural requirement and in that sense was not 'irregularly' obtained. However, the
Commission considers that, regardless of the absence of guidelines or rules on the showing
of productions, there might be circumstances so extreme that evidence of the identification
of productions ought to be ruled inadmissible. The question to be addressed in every case is
one of fairness (see paragraph 194 of the December statement of reasons).
209. In considering the issue in the December statement of reasons, the Commission
noted that in the applicant's case there was no evidence to support the allegation that the
approach the police took was consciously 'designed' to obtain a positive identification, a
fact which militates against the suggestion that the evidence was inadmissible. On the other
hand, from the response of the police to the Commission's enquiry about the mannequin,
and from the way the matter was conducted, it appears clear to the Commission that the
obvious risk of tainting Mrs McAlroy's potential evidence was far from the forefront of the
officers' minds. Since it was considered appropriate, and not too impracticable, for the
police to arrange a 'line up' of white cars for the day in question (see the photographs in the
appendix, item 27), in the Commission's view it would have been fairer also to arrange a
'line up' of clothing. Such a 'line up' could have included a padded jacket, such as a
number of the witnesses described. Although the jacket found in the Saab had been
damaged by fire, it would not have been difficult to cover up the right sleeve of the jacket,
which appears to have sustained the most obvious fire damage; and if a line up of clothing
was used, the sleeves of the other jackets could have been similarly covered. In any event,
whether or not such a 'line up' of clothing would in fact have been practicable, in the
Commission's view there was no obvious justification for the police departing from the
approach normally taken to the identification of productions, namely showing the items of
clothing to the witness in a straightforward way. On the contrary, in light of the
inconsistencies between the items found in the Saab and the various witnesses' descriptions
of the clothing worn by the gunman (including a sketch artist's drawing which depicted an
entirely different jacket), the Commission considers that greater care than normal should
have been expected of the police in showing the recovered items.
210. The identification of the clothing may have been regarded by the police as
'ancillary', but its importance must still have been obvious, and by the stage of the trial it
was considered to be crucial, hence the judge's directions to the jury on the matter. There
was, however, no submission made by the defence at trial that the evidence ought to be
excluded, the consequence of which is that, in terms of section 118(8) of the 1995 Act, the
applicant's conviction cannot be set aside on the basis that the evidence ought not to have
been admitted. The Commission is mindful of this, but also of the observations in Holland
that, when considering the fairness of a trial, questions of admissibility generally do not
arise and instead fairness must be considered in light of the trial as a whole, including the
judge's directions (see paragraphs 155 and 156, above). Accordingly, the Commission now
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turns to reconsider the factors which, in Holland, were identified as of particular
significance in assessing whether, overall, a fair trial was secured.
• Article 6 considerations
> Trial judge's directions
211. It is apparent from the passages of the judge's charge quoted above that the trial
judge paid close attention to the identification of the clothing. He directed the jury that in
order to convict the applicant they would have to be satisfied that the jacket found in the
Saab was the one worn by the killer. He reminded the jury on more than one occasion of the
inconsistencies in Tracy McAlroy's descriptions and he also drew attention to the
descriptions by other witnesses that did not match the relevant clothing. However, as the
Commission acknowledged in the December statement of reasons, the judge did not direct
the jury on the dangers inherent in the 'mannequin show', although he did refer generally to
the need to consider whether anything might have happened to colour or distort a person's
recollection and also specifically whether Mrs McAlroy's evidence about recognising the
applicant's eyes could have been 'coloured or distorted' by seeing the mannequin. He also
directed the jury to exercise caution in assessing eye witness evidence, but he gave no
direction regarding the fairness of the 'mannequin show'.
212. The Commission acknowledges that in general juries are not given specific
directions on the method of identifying productions or on the fairness or inherent dangers of
that process and the Commission does not believe the absence of such directions in the
applicant's case has, of itself, given rise to a miscarriage of justice. However, in
reconsidering the peculiar circumstances of the applicant's case the Commission considers
there is some force in the view, in and of itself, that such directions would at least have been
desirable. In reaching that conclusion the Commission has in mind the importance of the
identification of the clothing, the questionable method employed by the police in securing
that identification, and the fact that there were a number of descriptions from other
witnesses that did not fit the jacket.
> Conduct of the applicant's representatives
213. As regards the approach by the applicant's solicitor advocate, the Commission notes
again that Mrs McAlroy was cross-examined in a manner that was clearly intended to
undermine the reliability of her identification both of the applicant's eyes and of the
clothing, most obviously by referring her to a number of passages of previous statements
which were inconsistent with her evidence.
214. On the other hand, it is notable that the solicitor advocate made no suggestion at all
in his cross-examination or in his speech that the 'mannequin show' had been unfair or had
tainted Mrs McAlroy's identification of the clothing (as opposed to the applicant's eyes).
Nor did he make any submission that the evidence in question ought to be excluded.
215. More generally, in re-examining this issue the Commission considers that in the
solicitor advocate's speech he made surprisingly little in the way of reference to the
evidence of identification of the clothing. He referred to Julie Waugh's evidence only
briefly and in minimal terms and he suggested that a 'rough outline' of the evidence was
that the perpetrator was 'either masked, probably both masked, either hooded or had his
head covered in some way and that he was wearing a jacket' (page 52 to 53 of transcript).
The various descriptions that were inconsistent with Mrs McAlroy's identification of the
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clothing were not explored at all in the speech. These matters were of course addressed to
some extent by the judge in his charge (as quoted above) and also by the solicitor advocate
in cross-examination of the witnesses (see e.g. his questioning of Phyllis Craig, in which he
referred to prior statements in which she said 'the only similarity' between the clothing she
saw and the items the police showed her was that they were dark in colour (page 143 of the
transcript), that the jacket she saw was not waterproof and was not shiny (page 145), and
that she had not seen any of the man's clothing (page 152)), but in the Commission's view,
given the importance of the identification of the clothing, one might have expected the
treatment of the clothing in the speech to have been more exacting.
> Significance of the evidence
216. In assessing the significance of Mrs McAlroy's identification of the clothing in the
December statement of reasons, the Commission placed weight on the High Court's opinion
in the applicant's appeal that Mrs McAlroy's evidence was not crucial to the conviction, as a
reasonable jury would have been entitled to return a verdict of guilty based on the 'first
chapter of evidence' alone, an approach with which the Commission continues to agree.
Moreover, there were in addition to Mrs McAlroy's identification of the clothing certain
aspects of Phyllis Craig's evidence which could be said to fit the items found in the Saab,
such as her description of the jacket as a pullover style with an attached hood, and her
acceptance that the jacket was 'similar' to the one she had seen (see paragraph 122 of the
December statement of reasons; cf the cross-examination of this witness about her prior
statements, as referred to in the previous paragraph and at paragraph 123 of the December
statement of reasons).
217. However, it remains the case that, as the Commission stated in the December
statement of reasons, Tracy McAlroy's identification of the jacket was potentially an
important adminicle for the jury to consider in that regard. She was the only witness who
gave evidence positively identifying the clothing as that which the killer had worn. There
was no qualification in her identification of the clothing. The trial judge directed the jury
that in order to convict the applicant they would have to be satisfied that the jacket found in
the Saab was the same jacket as was worn by the killer. A number of the other witnesses
gave descriptions which, if accepted, would have led to the conclusion that the killer had
worn a different jacket. Aspects of Mrs McAlroy's own previous descriptions of the jacket,
such as it having been a padded jacket with a large bulky hood, and being of thick material,
were in significant respects inconsistent with her subsequent identification. Although the
advocate depute at trial acknowledged that criticisms could be made of the eyewitness
evidence, and suggested that that evidence had to be coloured by what was found in
Easterhouse, he relied upon Mrs McAlroy's identification of the clothing persistently in his
speech (see the passages quoted above). In reassessing the significance of the evidence in
question, the Commission considers that these matters are of importance.
> Conclusion regarding Tracy McAlroy's identification of the clothing
218. The Commission regards it as a matter of concern that there was nothing made at
trial of the fact that the 'mannequin show' involved an unusual and unnecessary procedure
which was liable to elicit a mistaken identification and to taint the evidence in relation to the
clothing. In particular, the Commission is concerned by the absence of any submissions by
the defence or directions by the judge on this issue or on the fairness to the applicant of the
approach taken by the police.
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219. As indicated, the Commission accepts that even without that evidence there
remained a circumstantial case sufficient to sustain a guilty verdict. As with the dock
identification of the applicant's eyes, it is impossible to know whether or not the jury placed
any weight on Tracy McAlroy's identification of the clothing in reaching their majority
verdict, but in light both of the reliance placed on this evidence by the advocate depute at
trial and of the direction by the judge that the jury had to be satisfied that the jacket found in
the Saab was the one worn by the killer, and given also the limitations in the directions of
the judge and in the submissions of the solicitor advocate (as identified above), the
Commission considers it possible that Mrs McAlroy's evidence in this regard did play a
material role in the jury's decision. Before reaching any conclusions on the fairness of the
applicant's trial under article 6, or on the question of whether a miscarriage of justice may
have occurred, the Commission now turns to reconsider the submissions on the
identification of the Saab.
(b) Submissions to the Commission on the identification of the car
220. The original submissions to the Commission in relation to the identification of the
car were similar to those in relation to the clothing (see appendix, items 2 and 3). It was
argued that the evidence of Charles Bowman, who spoke to the Saab as being similar to the
car seen by him near the locus, was unfairly obtained and ought not to have been admitted.
Reference was made to the witness having given a detailed description of the car he saw and
to his subsequent identification of a Volvo as the same as the car he saw, without
qualification. Reference was then made to the fact that thereafter at Paisley Police Station
he was shown the Saab alone, at which point he agreed that it was similar to the car he had
seen. It was submitted that the showing of the car in this context and the way it was shown
to the witness was irregular and liable to change his evidence. His evidence was said to be a
significant circumstantial part of the Crown case. Reference was made to the advocate
depute's speech. Passages from the witness's statements were also quoted, in which he first
expressed the view that the car he saw was a white Volvo 440 with a spoiler, and then
subsequently stated when shown the Saab that it was similar in shape, colour, number of
doors and size to the car he said was a Volvo. His evidence, in which he said that the car he
saw was white and quite big and he thought it was a Volvo, was also quoted.
221. It was also argued that the trial judge ought to have directed the jury to consider, in
the context of the description made by each witness, the dangers inherent in Mr Bowman's
evidence after he had been shown the Saab by the police and to consider whether this was
fair. The judge should also have warned the jury to exercise caution, given the background.
As before, the Commission has considered these arguments in the context of addressing the
submissions on the right to a fair trial.
222. The further submissions received by the Commission in response to the December
statement of reasons submit in relation to Mr Bowman's identification of the Saab that the
police had no basis for showing the witness the car, given his prior positive identification of
a Volvo 440, and given that another witness, James Kearns, said he would have noticed if
the car he had seen was a Saab and had a recollection of the car he saw as having had a
spoiler. The submission is made that the practice was wholly unfair and designed purely to
obtain a positive identification of the Saab.
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The Commission's Response
•

Charles Bowman's statements

223. Copies of Mr Bowman's accounts are contained in the appendix (items 14 to 20). In
his initial statement, taken the day following the incident, he stated that he did not hear or
see anything unusual on the night in question. In a second statement, dated 10 March 2002,
he stated:
7 have been asked to provide a further statement to the police as 1 know a wee bit more
than what I have told... Just after 10 (2200) between 5 past 10 and 10 past 10 (2210) /
heard a car's wheels spinning, I looked out and saw a white car which had no lights on.
The passenger's side front door was banged shut a couple of times like the seat belt had
got caught in the door. I saw the car was a Volvo, white colour with a white spoiler on
the back. I now know the type was a 440... I cannot describe anybody that was in the
car (Volvo) and I cannot give any other details about the car.
Today, Sunday 10 March 2002 I was taken to Glasgow to look at Volvo Motor Cars.
However, just before the garage I saw a red coloured car with a spoiler and that is the
same car I saw on Thursday night. The car type was a 440.
1 did not give this information previously because 1 did not want to get involved.'
224.

In his statement of 13 March 2002 Mr Bowman stated:

'About 1100 hours Wednesday 13/03/2002 1 was taken to Paisley Police Office where I
was shown a white car that I noticed was a White Saab. In an earlier statement 1 stated
that the vehicle I seen [sic] being driven off was a white Volvo and I later pointed out a
Volvo 440 to D/S Ferguson.
On looking at the white Saab I can say thai it is similar to the car I said was a Volvo
although I cannot state if it is the car.
The white Saab is similar in shape, colour, the same amount of doors and the same size.
I am not convinced that there was a spoiler on the back of the white car I described at
the time although there may have been. I'm not quite sure.
I 'm not very good with cars but the white Saab I was shown is definitely similar to the
car I saw last Thursday night (07/03/02).'
225. In his defence precognition Mr Bowman stated that on the night in question he saw a
white car, the type of car he did not know, nor did he notice the registration number. He
said that he saw the car coming down Newton Station Road towards the railway bridge and
he saw that the passenger was still trying to close the passenger door. He said that the
police later took him to see a Volvo motor car as he thought the car he saw was a Volvo or
something similar, but he told the police he could not be sure. He said he was then taken to
see a white Saab and again he told the police that he could not be sure although it was
similar in size and colour. A second defence precognition is more detailed but contains
substantially the same information, although Mr Bowman is recorded as referring to the car
he saw as big and he thought it had a black line along the side, but that apart from it being
white he could not identify it further.
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•

Events at trial
^ Charles Bowman's evidence (see appendix, item 21)

226. Mr Bowman testified to having been in the Portakabin when he heard a car
'screeching' at roughly 10 o'clock. He looked out of the window and saw a car heading
down Newton Station Road towards him. He saw somebody pulling at the passenger's
door. The car 'flew by'; it was by 'in a flash'. He described the car as 'white and quite
big.' When asked what make it was he said he did not know and that he was not very good
with cars. He thought it had a boot. When asked about the fact that when the police spoke
to him on 8 March 2002 he did not say anything about the car, he said he 'didn't think
anything of it.' He recalled that when he spoke subsequently to the police he thought
initially that the car might have been a 'Volvo type'. He confirmed that the police took him
to see Volvos but testified that he 'just said they [the Volvos] were similar but I couldn't say
it was definitely the same.' He was then taken through his statement of 13 March 2002 (as
quoted above) and accepted that what was recorded there was the truth. He was shown a
photograph of the Saab and was asked how it was similar to the car he saw, to which he
responded 'Just the size and the doors and that looks similar and stained'. He testified that it
was also similar in colour as it was white and the car he saw on the night was 'definitely'
white. He also confirmed that the Saab had four doors, similar to the car he saw. When
asked, he confirmed that he was not sure whether there was a spoiler on the back of the car.
227. In cross-examination Mr Bowman was taken through each of his police statements
(at page 371 et seq of the transcript). He was asked about being taken to the Volvo garage
by the police and he accepted that he had seen the type of car that he had seen in Newton
Station Road. He confirmed that, having recognised it, he told the police. The following
exchange then took place (at pages 383-384 of the transcript):
'Thank you. Now there is another statement, this one is taken on 13lh March 2002 and
this time it's DS Ferguson who has taken the statement from you, is that right? - Yes.
And this time you are down in Paisley? ~ Uh-huh yes.
And the reason you 're down in Paisley is to look at a line-up of cars? — No.
No? - No.

Why were you down in Paisley? - One car.
To look at one car? — Uh-huh.
Right. Did you ever see a line-up of cars? - No.
Oh, so you were never shown a lot of cars in a row as in photograph H of production
number 8 referred to earlier, is that your position? — Yes.
So you were only shown one car, yes? — Yes uh-huh.
And that car that you were shown wasn 't this Volvo 440 which you had so precisely
pointed out before, was it? - Uh-huh.
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Was it? - No, no.
So that when you were shown a white car you didn 't get a choice, did you, I mean a
choice of cars to look at? - No just that one.
As in photograph H, you see there is a choice there, don't you? — The other ones, yes.
Sorry? -1 never seen any of them (sic)... [After a further question] / only got to see one
car.'
> Advocate depute's speech (at pages 19-20 of the transcript)
'Charles Bowman was the night watchman who was inside the Portakabin. He saw the
car from the window, he heard screeching and the car went by him in a flash. Now, he
describes the car as being white and quite big. Initially of course he thought it was a
Volvo and indeed he went to a Volvo dealership but ultimately he was shown the Saab
car in the police station and he indicated that although on any view he was not a man
who was good on cars that the car which he saw was similar to the Saab in the size of
the doors and the colour.
You have various sightings of a white car from Ian Bowman at 6:30, from Mr [Kearns]
at 9:30 and Mr [Kearns] described the car as a large car, an E or F registration, late
Eighties, a hatchback and that was his description of it. Ms Gray described it as rather
small, smaller but also white and again we have the evidence o/^Ian] Bowman who had
seen a large white car earlier in the evening at 6:30. Make of all those what you will,
ladies and gentlemen. Whether at that stage the car was there or not it is very difficult
to ascertain from the evidence which you have but what is quite clear is that a white catwas there at the material time and from Mr Bowman's point of view it was a car which
he thought was similar to the car which he saw in the photographs and indeed in the
police office. There we leave the car until we get to Balcurvie Road...' (See also the
conclusions the advocate depute drew in his speech as quoted in the section on dock
identification, above).
> Speech by the applicant's solicitor advocate (at page 52 of the transcript)
[After outlining in some detail the identification evidence of Stephen Madden] 'Then
there were the comings and goings of Mr Bowman, the security man, who seemed to
watch his television at the same time as he looked out of the window. Ladies and
gentlemen, Mr Bowman's evidence is significant because it kind of supports Mr
Madden's evidence because it is of course Mr Madden's evidence of the car leaving in a
bit of a hurry. He drove past the car and then the car was up behind him.'
> Trial judge's charge to the jury (at page 43)
'What about the identity of the car? Is it proved that the white Saab found at Easterhouse
was the getaway car used by the killer? Here again you are going to have to weigh up all
the evidence you have heard. What do you make of the two or three people who said they
saw an old white car in the vicinity of Newton Station or Newton Station Road that
afternoon and evening? What are you going to make of Stephen Madden's evidence that the
car he thought he saw was an (inaudible) or a Micra [sic]? What are you going to make of
Charles Bowman's evidence, the security guard, who positively identified the getaway car
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as a Volvo 440 with a boot and a spoiler when he saw it on the way to look at Volvos with
the police? And it was only after he was shown the Saab, and said "Well, I think that is
similar ". You will have to weigh that up...' (See also the directions quoted in the section on
dock identification, above.)
•

Position of Strathclyde Police regarding the showing of the Saab

228. As explained in the December statement of reasons, the Commission wrote to
Strathclyde Police for an explanation of the showing of the Saab to Mr Bowman. In
response DI McConnell, the senior investigating officer, informed the Commission that at
the time the Saab was shown to Mr Bowman there was no firm link to indicate that the Saab
was in fact the getaway vehicle. He indicated that that link was only established some
weeks later when the results of forensic examinations were known. He stated that the
reason for showing the car to Mr Bowman on 13 March 2002 was to 'eliminate or otherwise
the vehicle as a basic development of [Mr Bowman's] statement.'
Consideration
*

Admissibility of the evidence

229. The Commission addressed the admissibility of Mr Bowman's identification of the
Saab at paragraphs 217 to 223 of the December statement of reasons, concluding that this
evidence per se ought not to have been excluded. In reconsidering this issue the
Commission maintains the conclusion that, for the reasons previously given, there was a
reasonable basis for the police to show the Saab to Mr Bowman, notwithstanding his prior
identification of a different make and model of car.
230. Again, however, in its re-examination of this issue the precise method employed by
the police to show the Saab to Mr Bowman causes the Commission concern, and leads the
Commission to the view that there is force in the objection made in the submissions to the
admissibility of that evidence. There is no doubt that confronting the witness with the Saab,
after he had previously identified a different make and model, heightened the risk of
rnisidentification and of tainting the witness's subsequent evidence. The Commission
accepts that it would be inappropriate to expect the police to have organised a 'line up' of
cars at that time, given that it was a very early stage of the investigation, when no firm link
had been established between the Saab and the shooting, and given the practical difficulties
in such a course of action. However, even at that early stage in the inquiry, the potential
significance of an identification of the Saab by Mr Bowman would have been obvious to the
police. In light of that, and given the witness's previous identification of a different car, the
Commission considers that greater care ought to have been taken by the police to ensure the
fairness of the identification evidence. It would not have been difficult, for example, to
obtain photographs of a variety of cars including the Saab, and to have shown them to the
witness. Instead, in confronting the witness with the (smoke damaged) car itself, parked at a
police station, after the witness had already identified a different car, the police could hardly
have selected a more suggestible approach.
231. As with the 'mannequin show', however, there was no submission made by the
defence at trial that the evidence ought to be excluded, such that section 118(8) of the 1995
Act would prevent the conviction being set aside on that basis, hi light of this, and
considering again the approach taken in Holland to the assessment of the fairness of a trial
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(see paragraphs 154 to 156 and 210 above), the Commission turns below to reconsider the
factors which, in Holland, were identified as of particular significance to this issue.
232. First, however, it is appropriate to note that in reaching the views stated in the
preceding paragraphs, the Commission was not persuaded that the testimony of the witness
James Kearns, referred to in the further submissions, was of relevance. Mr Kearns said in
evidence that he would have noticed if the car had been a Saab and that he recalled the car
he saw had a spoiler, and the submissions sought to rely on this in arguing that the police
had no reasonable basis to show Mr Bowman the Saab. The Commission obtained the
police statements of Mr Keams. The Commission noted that in his first police statement,
dated 10 March 2002, Mr Kearns made no reference to the car he saw having had a spoiler,
or to the fact that he would have noticed if it was a Saab. In fact Mr Kearns stated only that
the car was white and that it was a family saloon with 4 or 5 doors, but he could not recall
the make or model. He suggested that the car was not particularly old, perhaps 5 or 6 years
old, and that nothing stood out about it. This statement is the only account of Mr Keams
which pre-dates the showing of the Saab to Mr Bowman. Although on one view Mr
Kearns' evidence at trial appeared to exclude the possibility that the car was a Saab
(according to the trial judge's report to the appeal court, Mr Kearns testified that he took an
interest in cars, and had a vague memory that the car in question had a spoiler, and
confirmed that he had driven Saabs for a considerable period and would have recognised a
Saab if he had seen one that night), in the Commission's view, there is nothing in the
account of Mr Keams that the police had at the relevant time that ought to have precluded
the showing of the Saab to Mr Bowman at that stage.
•

Article 6 considerations

233. The Commission now turns to reconsider the factors which, in Holland, were
identified as of particular significance in assessing whether, overall, a fair trial was secured.
> Trial judge's directions
234. As stated in the December statement of reasons, the trial judge gave general
directions on the need for caution when assessing eyewitness evidence (including
consideration of anything that might colour or distort a witness's recollection), and he also
directed the jury that in order to convict the applicant they would have to be satisfied that
the Saab and the jacket found in it were those used by the killer (as quoted above at
paragraph 163). The judge reminded the jury of Mr Bowman's prior identification of the
Volvo. He also referred to the evidence of Mr Madden who thought the car was of a
different make.
235. On the other hand, the judge did not refer to the circumstances of Mr Bowman being
shown the Saab. Nor did he give any specific directions on the need for caution in relation
to that evidence, or on the dangers inherent in that evidence, or on the need to consider the
fairness of it. In that respect the directions followed the same pattern as in relation to the
dock identification and the identification of the clothing by Mrs McAlroy. In reconsidering
this issue the Commission is of the view that, although the absence of such directions does
not of itself cause the Commission to believe a miscarriage of justice may have occurred, as
with the identification of the clothing, a direction on these issues would at least have been
desirable. The circumstances were again unusual: here, a witness who had previously
identified positively a different make and model of car was confronted with a crucial
production in a manner that involved an obvious danger of tainting the witness's account;
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the identification of the production was clearly an important issue; and there was other
testimony which, if accepted, pointed firmly away from the Saab as the getaway vehicle.
> Conduct of applicant' s representatives
236. In his cross-examination of Mr Bowman the applicant's solicitor advocate made
some attempt to undermine the witness's account of what he had seen on the night in
question. He also referred Mr Bowman to all the statements the police had obtained from
him, including those in which he positively identified a Volvo. Indeed, the solicitor
advocate drew from Mr Bowman in evidence what appears to be a positive assertion that the
Volvo was the type of car he had seen (at page 382-383 of the transcript):
'D 'you remember the date that you were being taken, as you told my learned friend
earlier, to the Volvo garage to look at Volvo cars? — Yes.
But you actually saw the type of car that you were talking about in the street? - Uh-huh.
Isn 't that correct? — Yes.
And having seen it, having recognised it you told the police, didn 't you? - Yes.'
237. Thereafter Mr Bowman was also referred to the fact that, when shown the Saab by
police, it was the only car he was shown, rather than one of a line-up of cars (as quoted
above at paragraph 227).
238. However, at no stage was it specifically suggested that the method of securing the
identification of the Saab was unfair or that it increased the danger of a mistaken
identification of the car. Moreover, as is clear above, almost nothing was made of Mr
Bowman's evidence in the solicitor advocate's speech to the jury. Given the success in
bringing out in cross-examination the prior identification of the Volvo, it might at least have
been expected that more would have been made of this issue by the solicitor advocate in the
speech, to undermine the crucial link between the Saab and the shooting. Instead, all that
was said of Mr Bowman was that his evidence 'sort of supported Stephen Madden's
account. Although Mr Madden's account was helpful to the defence, in his speech the
solicitor advocate made nothing of Mr Madden's description of the car, focussing instead on
the negative identification of the applicant as the passenger in the car.
> Significance of the evidence
239. In assessing the significance of Mr Bowman's identification of the Saab in the
December statement of reasons, the Commission placed weight on the opinion of the High
Court at appeal that a reasonable jury could have convicted the applicant on the basis of the
'first chapter of evidence' alone, without relying upon Mr Bowman's evidence that the car
he saw was. similar to the Saab. The Commission continues to agree with that approach.
240. On the other hand, as has been made clear, the trial judge directed the jury that in
order to convict, they required to be satisfied that the Saab was the getaway car. The
evidence of Charles Bowman was obviously of potential importance in that regard, as he
was the only witness to testify that the Saab was similar to the car seen leaving the locus at
the crucial time. The advocate depute did not suggest that Mr Bowman positively identified
the Saab, but he specifically relied upon Mr Bowman's evidence that the Saab was similar
in size, shape and number of doors to the car that he had seen (see the quotations above).
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Other than in respect of colour, no other witness from Cambuslang gave direct evidence
positively supporting the conclusion that the Saab was the getaway car. Indeed, as stated,
the evidence of Stephen Madden, if accepted, pointed to an entirely different make, model
and size of car. Of the witnesses mentioned by the advocate depute in his speech as having
seen a white car earlier in the evening, James Kearns' description might be taken in a
number of respects to match the Saab found in Easterhouse, but his description must be seen
in light of his evidence (referred to in the trial judge's report) that appeared to exclude the
Saab, namely that he took an interest in cars and had driven Saabs for a long time, and
would have recognised a Saab if he had seen one that night. He also, as in Mr Bowman's
initial accounts, had a memory of the car having had a spoiler, which is inconsistent with the
Saab being the car he saw.
> Conclusion regarding Mr Bowman's identification of the Saab
241. In reassessing this issue, the Commission considers it notable that, although the facts
surrounding Mr Bowman's identification of the car were brought out, it was never suggested
at trial that the jury should consider the fairness of that approach; nor was any attempt made
to highlight the potential for Mr Bowman's evidence to be tainted by being confronted with
the Saab after having positively identified a different make and model of car. The
Commission accepts that even without that evidence there remained a circumstantial case
sufficient to sustain a guilty verdict. As with both the dock identification of the applicant's
eyes and the identification of the clothing, it is impossible to know whether or not the jury,
in reaching its majority verdict, placed any weight on Mr Bowman's identification of the
Saab as similar to the car he saw, but in light both of the reliance placed on this evidence by
the advocate depute at trial and of the direction by the judge that the jury had to be satisfied
that the Saab was the getaway car, and given the limitations in the directions of the judge
and in the submissions of the solicitor advocate, the Commission considers it possible that
Mr Bowman's evidence in this regard did play a material role in the jury's decision. What
effect that fact has on the applicant's article 6 rights, and on the question of whether a
miscarriage of justice may have occurred, is a matter that must be considered together with
the dock identification and the identification of the clothing, and is addressed in the
following section.
(3) Overall conclusions in relation to identification of the eyes, the clothing and the car
242. In its reassessment of the matters raised in relation to the dock identification, the
identification of the clothing and the identification of the car, the Commission has
highlighted difficulties with the methods of securing that evidence: each involved, in effect,
a highly suggestible confrontation that took place after each witness had given previous
accounts that were in certain material respects inconsistent with the identifications
subsequently obtained. The Commission has also highlighted difficulties with the approach
taken at trial to each of these strands of evidence, in particular the absence of specific
directions and the limited challenges by the defence.
243. The Commission acknowledges that, even without the contested evidence, there
would have remained a circumstantial case against the applicant sufficient on its own to
permit a reasonable jury to return a verdict of guilty.
244. As against that, however, the Commission considers that the potential significance of
the contested evidence ought not to be underestimated. Tracy McAlroy's identification of
the applicant's eyes as resembling those of the killer provided the only direct link between
the applicant and the murder locus. What other identification evidence there was (i.e. from
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Stephen Madden) positively discounted the applicant as having been the gunman. Mrs
McAlroy's identification of the clothing was the only positive identification of those items
as being the ones the killer wore, there being a considerable body of evidence which
contradicted that evidence. Mr Bowman's identification of the Saab as similar to the car he
saw screeching away from the locus was the principal evidence from Cambuslang on which
the Crown relied as being supportive of the Saab having been the getaway vehicle, there
being other evidence which, except as regards colour, was in various significant respects
inconsistent with that conclusion.
245. As the quotations from the advocate depute's speech (above) make clear, the Crown
sought to rely upon each of the foregoing strands as significant evidence to support its case
that the applicant was guilty. Whilst the Commission acknowledges that the jury were not
bound to follow the Crown's approach to those strands of evidence, and could have
convicted the applicant without them, the Commission considers that without those strands
the case against the applicant was a much weaker and more tenuous one. Given the obvious
relevance and potential importance of all three strands of evidence, the Commission
believes that the possibility exists, and certainly cannot be dismissed, that some or all of
those strands had a material influence on the jury's verdict and that without them the
applicant might have been acquitted. In that regard the approach taken in the case of Gair v
HMA 2006 SCCR 419 is perhaps worth noting, albeit that case involved a different issue,
the significance of undisclosed evidence. In Gair, the High Court quashed a conviction
where there was a failure to disclose material which undermined a witness who was
important to, but not essential to, the Crown's case. The Court's reasoning was that it was
not possible to say that without the witness's evidence the jury would nevertheless have
convicted: the possibility was said to be real, and certainly could not be excluded, that the
jury might have reached a different verdict if the relevant material had been disclosed (see
paragraph 39 of the Court's opinion).
246. The Commission considers it to be most unfortunate that each of the three
adminicles led by the Crown which (if accepted) offered the strongest evidence to link the
applicant, the clothing and the car to the crime was obtained by a method which, in the
Commission's view, undoubtedly increased the chances of a mistaken identification, either
of the applicant himself or the crucial productions.
247. The Commission considers that the combination of difficulties with each of these
adminicles heightened the importance of the jury being given specific directions on the
evidence in question. In relation to the dock identification, the Commission has reached the
view that the complete absence of directions on the dangers inherent in the dock
identification (such as the increased possibility of mistaken identification), on the need to
consider the fairness to the applicant of the process and on the need for particular caution in
the circumstances amounts to a misdirection by the trial judge. That misdirection must be
seen in light of the obvious difficulties with, and the absence of similar directions regarding,
Mr Bowman's confrontation with the Saab and Mrs McAlroy's confrontation with the
mannequin; and the limited challenges put forward by the applicant's solicitor advocate to
the three strands of contested evidence in cross-examination and in his speech (as
highlighted above); and the potential importance of each of those three strands of evidence
to the case as a whole (the Crown expressly relied on them and without them the case,
though still sufficient in law, was entirely circumstantial and was undoubtedly much weaker
and more tenuous). The Commission believes that, when the misdirection is considered in
light of those factors, a miscarriage of justice may have occurred. The Commission also
believes that, when seen in the context of the trial as a whole, the cumulo effect of the
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Crown having relied on the three strands of contested evidence may have amounted to a
violation of the applicant's right to a fair trial under article 6, and that a miscarriage of
justice may have occurred as a result.
Interests of Justice
248. In terms of section 194C of the 1995 Act, where the Commission believes that a
miscarriage of justice may have occurred, it may refer the case to the High Court only where
it also believes that it is in the interests of justice that a reference should be made. The
Commission's test is two-fold, and, as such, the Commission is entitled to decline to make a
reference to the High Court even where there may have been a miscarriage of justice if it
believes that a reference would not be in the interests of justice (M v SCCRC 2006 SCCR
433 at paragraph 54). With regard to the interpretation of the term 'interests of justice', the
High Court has stated that whether or not it was in the interests of justice that a reference
should be made was a matter on which it was not necessary or appropriate for the High
Court to comment, it being one for the Commission and not for the Court (Crombie v Clark
2001 SCCR 231 at paragraph 4).
249. In Cochrane v HMA 2006 SCCR 213, however, the High Court did state that
Parliament clearly intended that, in relation to redress by way of the Commission's
cumulative test, a wider issue than the possibility of a miscarriage of justice should be
addressed (at paragraph 9; see also Raza v SCCRC 2007 SCCR 403 at paragraph 9). In
Cochrane the High Court went on to comment that the circumstances disclosed by die
Commission's statement of reasons in that case - where the Commission stated that it
believed that a miscarriage of justice, in terms of procedure, may have occurred but that it
did not believe that it was in the interests of justice that the case be referred - suggested
strongly that it was not in the 'interests of substantive justice' that the petitioner's conviction
be quashed (at paragraph 15). In light of the approach the High Court has taken, the
Commission considers that if, for example, it were to conclude that a miscarriage of justice
may have occurred in a particular case, on the basis of a breach of procedure, it may still
decide, applying the interests of justice test, not to refer the case because the evidence
against the applicant was overwhelming.
250. In the following section, the Commission rums to consider this second branch of its
statutory test in the context of the applicant's case. The Commission is of the view there are
three matters in particular which it must take into account when determining whether or not
it is in the interests of justice to refer the applicant's case. These are, firstly, the applicant's
refusal to provide further information to the Commission; secondly, the possibility for the
applicant to have been convicted of the murder 'art and part', as the driver of the getaway
vehicle and not as the gunman; and thirdly, the fact that the matters upon which the
Commission has concluded that a miscarriage of justice may have occurred have not been
considered previously by the court.
Applicant's refusal to provide further information to the Commission
251. The Commission has considered the applicant's refusal to provide it with further
information regarding the Easterhouse chapter of evidence (see paragraphs 67 to 80, above).
252. The Commission is of the view that it is wholly unsatisfactory for an individual who
applies to it, seeking its assistance in order to overturn a conviction, to withhold crucial
information from it which relates directly to the evidence which resulted in that conviction.
The Commission is of the view that the unsatisfactory nature of these circumstances is
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compounded by the applicant's repeated and unsubstantiated allegations regarding the
integrity of a significant number of individuals involved in the investigation of the case and
the subsequent trial. The Commission would emphasise that applications to it alleging a
miscarriage of justice require the full co-operation, where practicable, of the applicant. This
includes the provision of detailed and truthful information from the applicant regarding all
the facts known to him.
253. The Commission notes that the applicant now admits that he had access to the
mobile telephone used in Easterhouse on the night of the shooting, although he claims that
the mobile telephone was in the possession of someone else that night, but refuses to
provide further information to the Commission regarding the identity of this alleged user of
the mobile telephone. The Commission notes also the unsatisfactory nature of the
applicant's explanation for his pre-trial comments to his legal advisors that he had
potentially exculpatory information regarding other incriminatory strands of evidence, in
particular regarding the presence of his DNA on the clothing found in the white Saab car.
While the Commission considers it possible that there may be innocent reasons for the
applicant's actions in this regard - withholding information relevant to strands of evidence
upon which he was convicted - it leads the Commission to have significant reservations
regarding the applicant's credibility and reliability, particularly when contrasted with his
position at interview with the police.
254. However, having arrived at the conclusion that the applicant may have suffered a
miscarriage of justice for the reasons given above, the Commission is of the view that any
reservations it might have regarding the applicant's lack of cooperation and credibility and
reliability in these matters are not sufficient on this occasion to lead the Commission to
believe that it is not in the interests of justice to refer his case.
Issue of art and part guilt and a related direction by the trial judge
255. The Commission notes that the indictment against the applicant libelled that he
committed the murder while 'acting with another or others meantime to the Prosecutor
unknown'. The evidence at trial suggested that there was both a gunman and a getaway
driver involved in the murder. The libel in the charge made no distinction regarding the
individual criminal responsibility of the two individuals. However, the Crown periled its
case against the applicant solely on the notion that there was sufficient evidence to conclude
beyond a reasonable doubt that he was the gunman.
256. As a result of the Crown's narrow approach, there was no consideration at the
applicant's trial of the wider issue of whether or not the applicant may have played any
alternative role in the murder, namely as the getaway driver. Nor did the trial judge direct
the jury on the possibility of art and part guilt in this respect. In general, a trial judge is not
bound to direct a jury solely on the basis of the advocate depute's approach to the evidence,
and indeed may in some circumstances be bound to direct on alternative verdicts or
scenarios (see e.g. Johnston and Woolard v HMA [2009] HCJAC 38 at paragraphs 38 to 39).
However, in the applicant's case, the trial judge's directions followed the Crown's
interpretation, and included a direction that, in order to convict, the jury had to be satisfied
not only that the Saab was the getaway car but that the clothing found in it was that which
the gunman had worn.
257. In the Commission's view, if the jury had not been satisfied beyond reasonable
doubt that the clothing found in the car had been worn by the gunman, but had nevertheless
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been satisfied that the Saab was the getaway vehicle (an approach which would have been
possible on the evidence available, and which in the Commission's view might have
accounted for the inconsistent descriptions of the clothing and the small amount of FDR
found on it), there was still sufficient evidence against the applicant, through his links to the
Saab (by his DNA on the bottle and on the FDR contaminated clothing found in it) and
through the mobile telephone call made in Easterhouse around the time the car was
abandoned, for the jury to have found him guilty of the murder, not as the gunman, but as
the driver of the getaway vehicle. The Commission is therefore of the view that a direction
on art and part might have been appropriate in the circumstances. In reaching this
conclusion, the Commission notes that the evidence heard at trial regarding the shooting
supports the suggestion that this was a crime which would have required a clear degree of
planning, indicative of antecedent concert between the gunman and getaway driver.
258.
In considering whether or not it is in the interests of justice to refer the applicant's
case, the Commission notes that the absence of a direction on the possibility of art and part
guilt might be seen to have been of benefit to the applicant, as it restricted the options
available to the jury if they were to find him guilty of the murder. In fact the Commission
considers that it should have been open to the jury to consider the issue of the applicant's
guilt on an 'art and part' basis as the driver of the car, notwithstanding the Crown's
narrower approach in seeking a conviction on the basis that he was the gunman. Had the
jury convicted on that basis, the court would have required to consider whether a lesser
sentence was required to reflect any element of a lesser role.
259. However, it is impossible to ascertain now what matters the jury would have
considered germane in determining the applicant's guilt in respect of the murder charge, had
this alternative 'art and part' verdict been open to them. What appears clear, given the
judge's directions, is that the jury were in fact satisfied not only that the Saab was the
getaway car but that the jacket with the applicant's DNA on it was the one worn by the
gunman. In all the circumstances, therefore, the Commission does not believe the lack of
opportunity for the jury to consider the issue of art and part guilt is sufficient to justify the
Commission in refusing to refer the applicant's conviction on the interests of justice test.
Absence of any prior consideration at the applicant's appeal of the grounds that now form
the Commission's reasons for referral
260. The Commission notes that its basis for concluding that a miscarriage of justice may
have occurred in the applicant's case (as discussed above in the Reasons for Referral
section) is based upon arguments similar to some of the additional grounds that counsel for
the applicant unsuccessfully attempted to lodge prior to the determination of the appeal (see
paragraph 69 of the December statement of reasons). As stated above, these draft grounds of
appeal, which were not considered by the appeal court, formed part of the original
submissions to the Commission.
261. The Commission is therefore persuaded, in light of the absence of any substantial
prior consideration, either by the Court at first instance or at the applicant's appeal,
regarding these apparent difficulties in respect of identification issues, that it is in the
interests of justice that the applicant's case is referred to the High Court in order that these
matters might now be considered.

Conclusion as regards the interest of justice
262. In these circumstances the Commission believes not only that there may have been a
miscarriage of justice in the applicant's case, but also that it is in the interests of justice to
refer the case to the High Court.
Conclusion
263. Based on the content of this statement of reasons, the Commission believes that there
may have been a miscarriage of justice in the applicant's case. The Commission also
believes that it is in the interests of justice that the case be referred to the High Court for
determination. The Commission accordingly does so.
Scottish Criminal Cases Review Commission
May 2009
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